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CAN A CORPORATION WHOSE ORGANIZA- 
TION VIOLATES THE INHIBITIONS OF 
THE SHERMAN ACT ENFORCE ITS CON- 
TRACTS? 





Just now the law on this question is 
passing through a great period of transi- 
tion and the provisions of the Sherman Act 
in the meanwhile have become somewhat 
uncertain as to the full extent of their 
operation and the exact limit of their ef- 
fectiveness. We welcome, therefore, each 
decision of the supreme court which effec- 
tually determines any of the perplexing 
situations so often met with in applying the 
terms of this statute. 

Section seven of the Sherman Act pro- 
vides that any person injured in his business 
or property by any other person or cor- 
poration by reason of anything forbidden 
or declared to be unlawful may sue there- 
for in the Circuit Court of the United 
States and recover threefold the 
damages sustained by him. The question 
arises under this section and the two preced- 
ing sections, making illegal monopolies and 
combinations in restraint of trade,—Shall 
a corporation whose scheme of organization 
comes within the meaning of these inhibi- 
tions, enforce whatever contracts it may 
make either in pursuance of or as an aid to 
the unlawful combination or not? 

The case of Connolly v. Union Sewer 
Pipe Co., 184 U. S. 540, 22 Sup. Ct. 431, 
held that the sections of the Sherman Act 
to which we have just referred, while they 
rendered void any contract or combination 
which was in restraint of trade, did not 
invalidate any incidental contract for the 
sale of goods which did not in any manner 
involve as a necessary incident in proving 
the contract or explaining its terms, the il- 
legal combination or contract itself. In 
this case the purchaser resisted the attempt 
to recover for a shipment of sewer pipe 
which he had ordered, received and agreed 
to pay for. The court said: “The buyer 
could not refuse to comply with his contract 





of purchase upon the ground that the seller 
was an illegal combination which might be 
restrained or suppressed in the mode pre- 
scribed by the act of congress; for congress 
did not declare that a combination illegally 
formed under the act of 1890 should not, 
in the conduct of its business, become the 
owner of property which it might sell to 
whomsoever wished to buy it. So that 
there is no necessary legal connection here 
between the sale of pipe to the defendants 
by the plaintiff corporation and the alleged 
arrangement made by it with other corpora- 
tions, companies, and firms. The contracts 
under which the pipe in question was sold 
were, as already said, collateral to the ar- 
rangement for the combination referred to, 
and this is not an action to enforce the terms 
of such arrangement.” 

Now comes the important recent case of 
Continental Wall Paper Co. v. Voight, 29 
Sup. Ct. 280, which holds to an apparently 
contrary doctrine, but where the distinction 
is sought to be made between simple trans- 
actions in the ordinary course of business 
and accounts which are made up, within the 
knowledge of both buyer and seller, with 
direct reference to, and in execution of, 
the agreements which constitute the illegal 
combination. The answer in this case in re- 
sisting a recovery on an account for goods 
sold and delivered set up not only that the 
plaintiff was an illegal combination of the 
wall paper manufacturers of the United 
States, but also that, in carrying out such 
combination, defendants were virtually 
compelled to sign a jobber’s agreement 
which, in effect, bound them to buy from 
the plaintiff all the wall paper needed in 
their business at certain fixed prices, and 
not to sell at lower prices or upon better 
terms than those at which plaintiff itself 
sells to dealers other than jobbers, that the 
goods in question were ordered pursuant to 
such agreement and at the prices fixed, that 
such prices were unreasonable, and that all 
the transactions between the parties were 
in furtherance of the illegal combination. 

The distinction which Justice Harlan, 
speaking for a bare majority of the court, 
makes between the two cases is simply this: 
In the Connolly case there was a simple 
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contract of sale untainted by any other con- 
siderations, and having no relation to the 
illegal combination which the vendor had 
made with other vendors. In the Conti- 
nental Wall Paper Case, on the other hand, 
the defendant was a jobber who, in order to 
make this particular purchase, had been 
compelled to enter into an agreement to pur- 
chase exclusively of plaintiff and to sell at 
a certain price and to do other things which 
were in furtherance of the execution of the 
illegal combination or contract between 
plaintiff and subsidiary companies. Justice 
Harlan says: “The plaintiff comes into court 
admitting that it is an illegal combination 
whose operations restrain and monopolize 
commerce and trade among the states, and 
asks a judgment that will give effect, as far 
as it goes, to agreements that constituted 
that combination, and by means of which 
the combination proposes to accomplish for- 
bidden ends. We hold that such a judgment 
cannot be granted without departing from 
the statutory rule, long established in the 
jurisprudence of both this country and Eng- 
land, that a court will not lend its aid, in 
any way, to a party seeking to realize the 
fruits of an agreement that appear to be 
tainted with illegality, although the result 
of applying that rule may sometimes be to 
shield one who has got something for which, 
as between man and man, he ought, per- 
haps, to pay, but for which he is unwilling 
to pay. In such cases the aid of the court 
is denied, not for the benefit of the defend- 
ant, but because public policy demands that 
it should be denied without regard to the 
interests of individual parties.” 

It must be admitted that the argument 
of Justice Harlan hews very close to the line. 
At first glance it is difficult to perceive the 
necessary connection between the defend- 
ant’s several purchases of wall paper and 
the agreement to keep up prices and to 
trade with plaintiff to the exclusion of 
plaintiff's competitors. These transactions 
look to be quite separate and distinct and the 
situation therefore would appear to justify 
the position of the four dissenting judges, 
speaking through Mr. Justice Holmes, in 
declaring that “if knowledge that the plain- 
tiff was attempting to monopolize, and that 





it sold at prices fixed in aid of the intent, 
would not exonerate the defendant when it 
yielded to its necessities and bought, the 
same knowledge would have no greater ef- 
fect if the same necessities led it to agree 
beforehand to do what it did.” 


We are not prepared, however, to assent 
to the contention of Justice Holmes that “the 
policy of not furthering the purposes of the 
trust is less important than the policy of 
preventing people from getting other peo- 
ple’s property for nothing when they pur- 
port to be buying it.” This is the attitude 
which has hitherto prevented the effective 
enforcement of the Sherman Act and we 
are inclined to commend the attitude of the 
majority of the court in firmly discoun- 
tenancing such a policy and in its stead to 
declare that it is better to let an illegal trust 
lose its goods without redress than for the 
court to aid it in enforcing its program:of 
combination in any of its various aspects. 

We commend the opinion of the court in 
the case of McMullen v. Hoffmann, 174 U. 
S. 639, where the court declared, speaking 
of the policy which refuses to enforce con- 
tracts in any way tainted with illegality: 
“The more plainly parties understand that 
when they enter into contracts of this na- 
turé, they place themselves outside the pro- 
tection of the law, so far as that protection 
consists in aiding them to enforce such con- 
tiacts, the less inclined will they be to enter 
into them. In that way the public secures 
the benefit of a rigid adherence to the law.” 








NOTES OF IMPORTANT DECISIONS. 


LIBEL AND SLANDER—PUBLISHING 
ONE’S PICTURE AS THE PICTURE OF ONE 
WHO WAS A CRIMINAL.—The enterprise, if 
it may be so called, of the newspaper press 
in so industriously stirring up the filth dumps 
of society in order to discover, if possible, 
something that will pander to the morbid curi- 
osity of the people, often exposes them to 
serious liability by reason of their quick con- 
clusions and careless investigation. 

The good name and character of a man can- 
not be recklessly squandered away by a news- 
paper even indirectly and without intention to 
offend. 


Who steals my purse, steals trash; ’tis some- 
thing, nothing; 
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"Twas mine, ’tis his, and has been slave to thous- 
ands: 

But he that filches from me my good name, 

Robs me of that which not enriches him, 

And makes me poor indeed, 

The occasion for these serious refiections is 
the recent decision of the Supreme Court of 
New York in the case of Burkhardt v. Press 
Publishing Co., 114 N. Y. Supp. 451. In this 
case appellant saw visions of a sensational] ar- 
ticle involving a woman of evil reputation. It 
sent a reporter to the woman’s family to secure 
her photograph and received two pictures, one 
on a tin type and the other on a button. The 
latter picture, however, was not the picture of 
the evil woman but of respondent. The button 
picture, however, was published in connection 
with the sensational story as the picture of the 
“woman in the case.” Respondent recovered 
punitive damages in the lower court and the 
judgment was upheld in the appellate tribunal 
on the ground that the dissimilarity was so 
great that a person of ordinary intelligence, be- 
fore using the button picture, in connection 
with the article, would have made further in- 
vestigation. And, in order to prove how 
careless and reckless the action of the pub- 
lishers had been in the matter and thus to 
impose upon them in the jury’s discretion, 
punitive damages, the court permitted the re- 
spondent to introduce in evidence the two 
photographs. 








SEVERANCE OF ESTATES IN 
MINES AND SOME OF THE CON- 
SEQUENCES. 





Severance of estates in lands containing 
minerals is of very ancient origin. It doubt- 
less arose from the assertion of the regalian 
right to mines of or containing precious 
metals. It is very certain that the Romans 
asserted this right, as did the Athenians, 
and it has dominated the policy of Conti- 
nental Europe, including Great Britain and 
excluding Russia, with various and occa- 
sional ebbs and flows as to the extent of 
the claim, ever since. 


Severance was also accomplished by 


custom in Cornwall and Devon, where the 
right anciently existed and has always been 
asserted to take possession by “bounding,” 
as it is called, the waste lands (wastrel) of 
the thirteen ancient manors of Cornwall 
and similar lands in the county of Devon, 
which were known to contain tin or copper. 





This right is now recognized by statute in 
England, but it is limited to lands ancient- 
ly bounded, or lands condemned as was- 
trel. 

Of course it goes without saying that ev- 
ery reservation of minerals in a_ patent 
from the government of the United States, 
and every assertion of regalian right in the 
old countries, and in the new ones where- 
in similar or identical statutory, or other 
binding laws are in force, operates to sever 
the mineral estate from the surface estate. 
In this country the courts have apparently 
encountered some difficulty in enforcing 
this statutory severance, which will pres- 
ently be noticed. 

Severance, similar in effect, so far as 
most of the resultant rights and duties are 
concerned, is quite frequently created by 
contract in this country. In Illinois and 
Missouri it has been asserted by custom, to 
the extent that lead lands have been oper- 
ated under a customary right upon pay- 
ment of a customary royalty. 

There is still another species of sever- 
ance in the precious metal states of this 
country, arising from the assertion or ex- 
ercise of the apex rule, and the resulting 
question as to what if any incidental rights 
attach, other than the bare right to pursue 
the vein on its downward course or dip. 

It is not the purpose of this article to 
examine the relative rights and duties of 
the respective tenants of the mineral and 
surface estates, respecting surface, sub- 
surface or lateral support. In general, it 
may be said that the right to surface and 
lateral support, in the form the land was 
in when the estates were severed, is abso- 
lute. 

The two main purposes of this article, 
outside of historical reproduction, are (1) 
to demonstrate the inherent right of the 
mineral proprietor, as against the servient, 
or surface ‘proprietor, to enter and enjoy 
by himself, his tenant or grantee, the min- 
eral estate where the right of entry and 
removal are not in terms reserved, and (2) 
to examine especially the town-site law, 
and to point out some inaccuracies in at- 
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tempted interpretation, and to demonstrate 
the correlative rights and duties of town- 
site and mineral proprietor, and, for the 
benefit of the inhabitants of western states 
to point out the proper manner of assert- 
ing and preserving the respective rights. 

It is not our purpose in this article to go 
extensively into severances created by con- 
tract, with their corresponding rights and 
duties, nor to consider all the legislative 
severances, if we may use that expression, 
that is to say, those severances which have 
been created and accomplished by the stat- 
utes of the United States respecting the 
operation of mines upon the public domain. 

Stated in general terms, these legislative 
severances of title arise from the following 
provisions of the statute: 

(1) ‘Those cases where a lode is ex- 
cepted from a placer claim and separated 
from the grant by which the placer claim 
is conveyed. 

(2) Mexican grants, wherein mineral 
lands, and any vein or lode of silver, cop- 
per or gold are not conveyed. 

(3) Cases arising under the townsite 
law of a similar nature to those referred to 
in subdivision 2, wherein and whereby title 
to a vein of gold, silver, cinnabar, copper 
or lead may not be acquired by the town- 
site owner in virtue of the townsite patent. 

(4) The severance of known __lodes, 
probably all others, from the inclosing lands 
of a placer location. 

(5) The easements and servitudes cre- 
ated by statute, and expressed in all mining 
patents, of an apex proprietor in an ad- 
joining claim to penetrate the land in ques- 
tion in pursuit of his vein on its downward 
course or dip, amounting in practical effect 
to a severance of the vein from the inclos- 
ing lands, and similar in some respects to 
this grant is the right of a tunnel claimant 
to penetrate even patented land provided 
his tunnel has been located before the pat- 
ent, and is worked with reasonable dili- 
gence, and provided the patented land is 
within three thousand feet of the mouth or 
first working face of his tunnel. 

As above indicated, the principal pur- 





pose of this article is to suggest the rela- 
tive rights and duties arising from those 
cases which grow out of the operation of 
the town-site laws, but we shall incidentally 
mention the other cases and circumstances 
outlined in the last preceding paragraph. 

The first town-site law on this subject 
passed in 1865, before there was any gen- 
eral statute enacted by the congress of the 
United States authorizing the disposition 
of the mineral lands, contained a provis- 
ion, afterwards carried into Section 2392 
of the Revised Statutes of the United 
States, as follows: “No title shall be ac- 
quired under the foregoing provisions of 
this chapter to any mine of gold, silver, 
cinnabar or copper, or to any valid mining 
claim or possession held under existing 
law.” 

In four townsite cases which went to 
the Supreme Court of the United States, 
and in the Butte City cases, this provision 
was construed to cover and include only 
known mines. Probably the conclusion 
was justified from the unfortunate use of 
the word “mines,” but when that word is 
considered in its enlarged sense, the con- 
clusion arrived at by the courts is not so 
easily justified, and in view of subsequent 
legislation, it may well be doubted whether 
it is a correct construction. Suffice it to 
say that Congress was disappointed either 
with the interpretation based upon this 
statute by the courts, or with the conclu- 
sions reached by the land department 
wherein it had been many times decided 
that even though Congress had reserved 
mines and veins of gold, silver, cinnabar, 
copper and lead out of townsites and other 
similar grants, yet there was no means 
whereby the United States could part with 
these mines and mining interests and pat- 
ent them to the claimants thereof. 

Either the reservation was read in a too 
restricted sense, or the officers having 
charge of the disposition of public lands 
were unable to read it in para materia with 
Section 2319, which would seem to justify 
the location and patenting of all lands be- 
longing to the United States containing 
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precious metals wheresoever and howsoev- 
er situated. This language is: “All val- 
uable mineral deposits in lands belonging 
to the United States, both surveyed and 
unsurveyed, are hereby declared to be 
free and open to exploration and pyrchase, 
etc.” 

Passing for the time being the familiar 
principle that a reservation of anything in 
a deed or grant is also a reservation of the 
right to enjoy it, this language would seem 
on its face to be sufficiently comprehensive, 
but the land office has repeatedly denied 
patents to mineral veins within town-sites, 
and Congress, probably, for one or the 
other of the reasons above outlined, in 1891 
enacted the following section: 

“That townsite entries may be made by 
incorporated towns and cities on the min- 
eral lands of the United States, but no title 
shall be acquired by such towns or cities to 
any vein of gold, silver, cinnabar, copper, 
or lead, or to any valid mining claim or pos- 
session held under existing law. 

“When mineral veins are possessed with- 
in the limits of an incorporated town or 
city, and such possession is recognized by 
local authority, or by the laws of the Unit- 
ed States, the title to town lots shall be 
subject to such recognized possession and 
the necessary use thereof, and when entry 
has been made or patent issued for such in- 
corporated town or city, the possessor of 
such mineral veins may enter and receive 
patent for such mineral vein, and the sur- 
face ground appertaining thereto: 

“Provided, that no entry shall be made 
by such mineral claimant for surface 
ground where the owner or occupier of the 
surface ground shall have the possession of 
the same before the inception of the title of 
the mineral-vein applicant.” 

Outside and apart from the Section 2319, 
if we may indulge in a little threshing of 
old straw, it would seem that general law 
would be sufficient to authorize the dispo- 
sition of these lands without the section 
just quoted. It is absolutely certain that 


when decisions of the court are read in con- 
nection with Section 2319 above quoted, 





there was ample authority for the pat- 
enting of these lands. Be that as it may, 
it is now settled beyond controversy that 
the reserved mines in town-sites which 
contain any of the metals enumerated in 
the section, may be patented the same as 
other mining claims may be patented. The 
question arises, however, and it is not al- 
together free from doubt, as to what sur- 
face rights or what amount of surface 
ground may be patented in connection with 
a vein reserved out of a town-site, in a 
case where the surface is extensively or 
completely occupied at the time of granting 
the mineral patent. 

It would seem by the terms of the pro- 
viso in the Section 16 of the act of 1891 
that where the surface is actually com- 
pletely possessed at the time the mineral 
application is made, the surf:ce must 
be absolutely excluded from the patent. 
This would leave the ordinary case of sev- 
erance, with the duty of surface support, 
on the part of the mineral claimant, 
which is in all cases absolute, and would 
give him the incidental right of entry 
through adjoining lands if possible, and 
by eminent domain through the town-site 
surface, if no other means could be secured, 
But we will take up incidental rights in the 
latter part of this article. 

Where, however, the state of possession 
and occupancy of the townsite land was 
such, at the time the mineral entry was 
made, as to permit the location and entry 
of a complete mining claim, of a size with- 
in the limits authorized by the laws of the 
state, such entry could be made and such 
surface secured under the terms of the 
clause in the section above referred to, 
“the surface ground appurtenant thereto.” 
Where the surface is only partly occupied, 
of course the patenting must be with refer- 
ence to such occupancy and ‘possession. 

It has been said in some cases, ‘with 
reference to patents under Sections 2387 
and 2392, that there was no authority 
on the part of the land department to ex- 
cept from the portion of the mineral pat- 
ent the houses, streets, lanes and alleys 
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thereon. Possibly this is true, but we 
think that where each estate is attended 
with the conditions as provided in these 
statutes, and due allowance is made for all 
circumstances, and the entire matter read 
in para materia, as it should be, there is 
ample warrant in the statute for the ex- 
ception just mentioned, and there can be 
no question but that, with reference to a 
partial possession of the surface, where 
the entire surface is unoccupied, that par- 
tial possession should be recognized.’ 


In all the cases cited in the note, how- 
ever, the right is considered especially 
with reference to the question as to wheth- 
er the mineral vein was known or un- 
known, and the bearing of the amendment 
of 1891 was only incidentally mentioned in 
the Hulings case. None of these cases go 
to the extent of deciding the case of the 
patentability of a vein or lode not known 
to exist at the date of the town-site patent. 
But unless such vein is patentable, the 
amendment is meaningless, and its apparent 
purpose frustrated, 


It will thus be seen that the whole pur- 
pose of the amendment of 1891 seems to 
have been lost upon the department, as the 


(1) In Pacific Slope Lode v. Butte Townsite, 
25 L. D. 518, on review December 20, 1897, the 
former cases Pacific Lode, 12 L. D. 686, and 
Cameron Lode, 13 L. D. 369, were expressly 
overruled and the provisions of the statute rela- 
tive to townsites and the reservations therein 
and therefrom were fully considered (excepting 
the first paragraph of 2319) above referred to, 
and it was held that the vein or lode so reserved 
might be patented. But that was considered as 
a “known lode.” In Hulings v. Ward Townsite, 
29 L. D. 21, it was held that a patent for a 
townsite would not affect the rights of a 
claim owner and his protest was unnecessary, 
and that such veins could be patented not with- 
standing the townsite patent. Also Gregory 
Lode claim, 26 L. D. 144. This decision was 
followed in Brady’s Mortgagee v. Harris, 29 L. 
D. 426 on review, but there again the depart- 
ment seems to fall into the error of restrict- 
ing the reservation to “lands known to be 
valuable for minerals” or “for mineral depos- 
its’ “and known mines” or land containing 
“known mines.” Treating all these phrases as 
synonymous, section 16 of the Act of March 3, 
1891, however was not noticed, but it may be 
said in passing that the officer only went to 
the extent of the matter before him, which was 
a protest by one mineral claimant against an- 
other mineral claimant. In Lalande v. Town- 
site of Saltese, 32 L. D. 211, this question was 
again before the department and the Hulings 
case quoted from and followed. 





distinction is not well or accurately drawn 
between the new law and the old. 

It likewise appears that the department 
has been in doubt, at times, as to the rights 
reserved to the United States in the mine 
or mineral reserved from the townsite pat- 
ent, and as to whether such mines or min- 
erals are patentable. There has been both 
in England and this country much fluctua- 
tion of thought upon the subject of inciden- 
tal rights attending severance. 

So long ago as the celebrated case of 
Reg. v. Earl of Northumberland in the 
tenth year of the reign of Queen Elizabeth, 
it was decided that the Crown had such 
incidental right flowing from the preroga- 
tive or regalian right to precious metals, as 
that upon the sale or leasing of the miner- 
als or mines the tenant or grantee might 
enter and remove them.? 


That right seems to have been doubted 
in England in a similar case, but it was 
firmly set at rest in a later case which re- 


(2) In Queen v. Northumberland, 10 Plowd@ 
310, it was decided that all mines of gold or 
silver throughout the realm, or of base metals 
wherein there is any ore of gold or silver of 
however small value, belonged to the Queen 
(the Crown) by prerogative, with liberty to 
dig and lay the same upon the land of the 
subject and carry it away from thence. This 
Was concurred in by all the judges of England 
except three, and all the Barons. The three non- 
concurring judges took an adverse view as to 
the mines of base metals, but agreed upon the 
right of removal. In 1739, in the case of Lyd- 
dal v. Weston, 2 Atk. 19, the right of the Crown, 
or its grantee, to enter the lands of a subject 
for the purpose of removing a reserved mine, 
or a royal mine, was doubted, and similar 
doubts seem to have been expressed in the case 
of Barnes v. Mawson, 1 M. & S. 77, but this lat- 
ter case is scarcely in point, because of the 
limitation it rested upon, and the distinction 
recognized between old and new land. As to 
the new land, the title was absolute in the 
Lord of the manor, but as to the old land a 
different rule applied. The matter was, how- 
ever, finally set at rest in England in a well 
considered case in 1823, the case of Cardigan v. 
Armitage, 2 B. & C. 197, 9 English Com. Law, 
93, wherein all the authorities upon the sub- 
ject, including Shepherd’s Touchstone, were 
carefully examined, and the court decided, fol- 
lowing the rule laid down in Shepherd’s Touch- 
stone, and as recognized by Coke and Littleton, 
that the right to take and remove the vein of 
coal which was reserved, was one incident to 
the reservation itself; and even though, in that 
case, there was an apparent limitation of the 
time within which to do certain acts incident 
to the removal, that limitation applied only to 
those acts, the right of removal being absolute, 
and an incident to the grant itself. 
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viewed all the decisions and held that the 
right of entry was incident to the reserva- 
tion itself, 


In this country, beginning at a very’ ear- 
ly date, the doctrine is recognized as abso- 
lute, that when the mineral estate has been 
severed, its owner may remove the con- 
tents of the mine, whether of coal or prec- 
ious metals, and that the right of entry fol- 
lows as an incident to the grant or reser- 
vation, as the case may be.* Carrying this 
rule to its logical sequence, what is the 
resultant right on the part of the United 
States to authorize the entry, by grant or 
patent, upon townsite lands and Mexican 
or other grants from which the mines or 
minerals are reserved? It is true the right 
has been held not to exist, but whether 
properly so may well be questioned. 

Flowing from the most familiar princi- 
ples of asserting eminent domain over 
ways of necessity, or in a case where, for 
instance, A grants to B a parcel of land 
wholly surrounded by other lands of A, 
the richt to enforce an easement which 
will permit the enjoyment of the grant, 
will be presumed, if A grants to B all the 
mineral in a certain vein, whether of coal 
or precious metals, it follows as an incident 
to the grant that B may enter and remove 
such minerals, why may not the same 
right be asserted by the government or its 
subsequent grantee? Unless it can be said 
that the government is less powerful in 
the assertion and enjovment of its rights, 
the answer must be self-assertive. 

If it be said that this is not true, because 
the United States parts with its lands only 
by authority of statute, the answer is that 
such authoritv is amply provided in Sec- 
tion 2319. By one statutory provision 
Congress has said that minerals are re- 
served from townsite and some _ other 
grants. By another, lands _ containing 


(3) Probably the leading case on the sub- 
ject in this country, is Marvin v. Brewster Iron 
Company, 55 N. Y. 583, 13 Morr. Min. Rep. 40, 
where all the authorities were collected and 
examined by Judge Folger, who, adopting the 
words of Lord Mansfield in Morris v. Edington, 
said: “It would not be a great breach to call 
that a necessary way without which the most 
convenient and reasonable mode of enjoying the 
premises could not be had.” 55 N. Y. 554. 





minerals are declared to be “free and open 
to exploration and purchase.” It ought 
not to require any great amount of argu- 
ment to convince an unprejudiced mind 
that the minerals reserved from townsite 
and other grants are “free and open to 
exploration and purchase,” under the sec- 
tions of the statute relating to the acquisi- 
tion of mineral lands. 

It was settled doctrine in England that 
a tenant for life or for years, unless au- 
thorized by the circumstances of his ten- 
ancy, could not open a new mine. From 
this doctrine we obtain the first glimpse of 
the source of the thought in this country 
as to known mines, because an opened mine 
is a known mine, the terms being synony- 
mous. Thus, in the early townsite cases,‘ 
the turning point of the ownership of a 
mining claim conflicting with the town- 
site was whether it was a known mine at 
the time the townsite patent was issued. If 
it was known it was reserved out of the 
town-site patent, and if it was not known 
it was not reserved. In this respect the 
rule was not essentially different from that 
which obtains in respect to a lode within a 
placer. There the rule is that if the lode 
was known at the time the placer applica- 
tion for patent was made, it would not pass 
to the placer patentee unless he expressly 
claimed it and paid the advance price for 
the lode and twenty-five feet on each side 
thereof. 

This doctrine, as we have observed, grew 
out of its exact equivalent in the English 
law relative to an opened mine, but Con- 
gress in 1891 enacted the additional sec- 
tion on the subject, quoted supra. 

We have incidentally mentioned the sev- 
erance of mineral estate which is accom- 
plished by the law creating the apex rule 
and by the patent issued in pursuance 
thereof. This statute was doubtless en- 
acted upon the theory that veins would 
generally be found in practically a vertical 
position with only slight departures from 
the perpendicular, and that the encroach- 
ments upon adjoining ground would be 


(4) See especially Deffeback v. Hawke, 115 
U. S. 399, and Davis v. Weibold, 139 U. S. 507. 
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easy of ascertainment and the rights easy 
of determination. The contrary has been 
the experience. Veins have been found to 
depart from the perpendicular at every an- 
gle almost to the horizontal. The courts 
have decided that a departure from | the 
surface of the earth, whether flat, vertical, 
at any angle between the two, or slight va- 
riations from the horizontal, do not deprive 
the apex owner of the right to follow it. 
It is unnecessary for the purpose of this 
paper to make nice distinctions. 

The thought we have in mind, and the 
purpose of presenting the question at all, 
is to investigate the necessarily attendant 
rights which flow from the statutory right 
to pursue the vein into adjoining ground. 
And the question arises whether that right 
is restricted to the mere pursuit of the 
vein within its inclosing walls, or whether, 
in the exercise of good mining, and the 
usual and ordinary course of mining, there 
is the way of necessity, if we may use the 
term, through the foot wall country to reach 
a portion of the vein which has passed be- 
yond the side lines of the claim in its de- 
scent into the earth. 

Bearing in mind that the best, as well 
as the most universal means of working a 
mine, is through a perpendicular shaft 
which is generally sunk, of course, on the 
ground of the apex owner, and in the neigh- 
borhcod of the apex of the vein, the shaft 
will, and does in many cases, cross the 
vein in sinking perpendicularly into the 
earth, where the vein passes on an incline 
from the perpendicular, and after such 
point is passed, and after the vein has 
passed beyond the side lines of the claim 
of the apex owner, how may it be reached 
other than by pursuing it within its own 
walls? 

It seems to us that the answer to this 
arises out of that principle of the law 
which recognizes the means of enjoyment 
as a necessary appurtenance to all grants, 
and that it closely approaches the doctrine 
which controls the exercise of the right of 
assertion of ways of necessity. It may be 
suggested that this latter right always 





comes as a necessary appurtenance to a 
grant, which is silent upon the point, and is 
therefore supposed to be carved out of the 
grantor’s interest, and that the pursuit of a 
vein in its descent, into adjoining land is 
an invasion of that territory not author- 
ized by the owner, and therefore this 
rule does not apply to him. The answer 
to such a position must necessarily be that 
both secure their title from a common own- 
er, and the granting of this right of pur-. 
suit is not limited to the mere position of 
the inclosing walls of the vein, but is, or 
at least should be, extended to a reasonable 
use of the foot wall country in order to 
reach the vein, when it has passed beyond 
the limits of the ground of the apex owner. 

It is true as we have said in our work on 
mines, that there is no right to prospect in 
a neighbor’s ground; but the assertion of 
the right above mentioned in no way con- 
flicts. with this position. The right to 
drive a cross-cut from a_ vertical shaft, 
through neighboring ground, to a _ vein 
which the shaft owner owns, for the sole 
purpose of reaching and working such 
vein, is quite a different thing from pros- 
pecting in such neighbor’s ground. 

Bearing in mind that the right should be 
restricted to the running of a cross-cut to 
a vein certainly known to exist, it would 
seem that it should be recognized to that 
extent, at least. 

A similar right exists in all other cases 
of severance, whether created by a statute 
or by contract. So, where a mining estate 
is granted, whether by statute or by con- 
tract, each estate becomes severed from the 
surface. It necessarily follows, and this 
has been the rule recognized in England 
and this country with slight exceptions ever 
since the great mining case in Plowden,® in 
the time of Queen Elizabeth, all the means 
of enjoyment, including the right of remov- 
al, will also be held to be granted. 

The ultimate results of severance and 
the extent of duration have often afforded 
a‘theme of discussion by many courts of 
this country and to some extent in England. 


(5) Queen v. Earl of Northumberland, supra. 
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But if we bear in mind that the severance is 
one in fee as a rule, at least we are dealing 
with only those severances which do sepa- 
rate fees, and create distinct fees, there 
should be little or no cause for dispute or 
litigation. The case we have in mind arose 
in Pennsylvania, where the stratum of coal 
had been removed, and the right of occu- 
pancy of the vacant space was disputed by 
the servient estate, the owner of the surface. 
But this contention was- resolved against 
him, and it was held that the grantee of 
the coal had the right of possession of the 
vacant space for any use to which he might 
see fit to put it, even after the stratum was 
removed.® 

Another question has arisen as to the 
right of the surface owner to pass through 
the stratum granted for the purpose of 
reaching a lower stratum, and that right 
has been resolved in favor of the surface 
proprietor upon the same principle it would 
seem that we adverted to with reference 
to the apex proprietor invading the foot 
wall country with a cross-cut to reach his 
vein, that is, that it is a way of necessity, 
and by fair intendment is reserved to the 
surface proprietor. 

It will thus be seen that there is a broad 
distinction between the severed estates 
where, as in the town-site cases, the sur- 
face proprietor owns the mere surface, and 
those cases where the surface proprietor 
has carved out a stratum or other distinc- 
tive portion of the sub-surface and granted 
that away, but in all, the same duty of sur- 
face support exists. 

With reference, however, to the rights 
of the surface owner as in the townsite 
cases, where the mineral owner owns all 
beneath the surface, there is room yet for 
considerable discussion, and the subject al- 
so furnishes food for careful thought as to 
where, under the surface, the surface own- 
er’s rights shall end. In other words, 
what shall be called surface? In some reser- 
vations, the surface, so called, has been ex- 
tended fifty feet beneath; and if the rule 
were to be invoked in some of our large 


(6) Lillibridge v. Lackawanna Coal Co., 143 
Pa. St. 293, 22 Atl. 1035. 





cities where enormous structures are 
placed, on and immediately beneath the top 
of the ground, it may be seriously doubted 
whether this would be sufficient. The proper 
rule in case of severance of the mineral, 
from the townsite estate, would seem to be 
to allow the surface proprietor sufficient 
support to satisfy his reasonable necessities, 
and permit the mineral owner to take all 
below that point. Of course this would 
mean that each case must be decided with 
reference to its own peculiar facts, which 
is the only proper way to determine it. 

In cases where a lode within a placer is 
owned by a person other than the placer 
patentee, the incidental right to the owner 
of each, to enjoy his estate to the fullest 
extent with the least annoyance to the oth- 
er, must exist. 

Concerning the patenting of townsites 
of mineral land, it will be remembered that 
by the townsite statute,’ at least two modes 
of entering lands for townsite purposes are 
prescribed: First, the filing of a plat with 
the county recorder covering not to exceed 
six hundred and forty acres, and the sub- 
sequent sale by the government of lots not 
exceeding forty-two hundred square feet 
each, as provided in section 2382. And, 
second, entry by the probate judge or muni- 
cipal authorities, as provided by section 
2387. Under section 2392 and section 16 
of the act of March 3, 1891,° provision is 
made for the reservation of mines and min- 
erals, and for the protection of mining 
claimants. The writer is unable to see 
why these provisions are not sufficiently 
comprehensive to permit the entry of town- 
sites in mineral, as well as agricultural 
communities. It seems to have worked 
satisfactorily in Eureka, Utah, in Butte, 
Montana, and very likely many other plac- 
es. 

It has become common practice, howev- 
er, in many of the recently populated min- 
ing camps of Nevada especially, to locate 
mining claims (both lode and placer) with- 
out much regard to the ‘discovery of min- 
eral thereon, and then plat the surface into 


(7) Sections 2380-2394 Rev. Stats. U. S. 
(8) 26 Stat. at L. p. 1101. 
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town lots, which are sold for enormous 
prices, without any other, or better title 
than that acquired under the location. Many 
people assume to believe that this is the 
best, if not the only way to establish a 
town-site in a mining district. But it may 
be seriously questioned whether the real 
reason for proceeding in this manner is not 
that greater opportunities for speculation 
exist by forming a “townsite company” to 
sell these uncertain titles to people who 
are concerned only with the present, and 
anxious to pass them on to the next pur- 
chaser, while the “boom” is on, than are 
afforded by proceeding in the orthodox 
way which is considered too slow to meet 
the exigencies of the occasion. However, 
this is largely beside the question of sever- 
ance, and perhaps is not a proper subject 
for discussion under that head. 
Witson I. Snyper. 
Salt Lake City, Utah. 








WATERS AND WATER COURSES—POLLU- 
TION OF STREAM—LIABILITY OF UP- 
PER PROPRIETOR. 





STRAIGHT v. HOVER. 





Supreme Court of Ohio, Jan. 26, 1909. 





An upper owner of lands upon such stream, 
who operates them for underlying petroleum by 
pumping it and the salt water with which it is 
commingled into tanks and, after the petroleum 
rises, withdrawing the salt water from beneath 
and discharging it by gravity into the stream, is 
liable in compensatory damages for such sub- 
stantial injuries as may be sustained by a lower 
proprietor in consequence of the water in the 
stream being thereby rendered unfit for the use 
of live stock and destructive of the grass with 
which it comes in contact, although such opera- 
tion is conducted with care and in the only 
known practicable mode of developing the min- 
eral resources of his lands. 


Mrs. Hover brought suit in the court of com- 
mon pleas to recover from Straight damages 
which she alleged were sustained by her in 
consequence of his polluting a stream of water 
which naturally flowed from his premises upon 
hers; the pollution resulting from Straight’s 
operation of his lands for underlying petro- 
leum, in which operation petroleum was sep- 
arated from salt water with which it is com- 
mingled, and the salt water discharged into 





the stream, rendering its water unfit for her 
live stock, and causing it to overflow and in- 
jure the grass of her pasture land through 
which the stream flows. Straight answered 
setting up three defenses. On the first and 
second defenses the cause was tried to a jury, 
which found for the plaintiff in the sum of 
$102.25, for which judgment was rendered in 
her favor. Upon those defenses no question 
now arises. The question here presented 
arises upon a third defense, to which the 
court of common pleas sustained a general 
demurrer. In that defense Straight alleged 
that he cast no water or other substance upon 
the plaintiff's lands except by the stream 
which naturally flowed from his lands to hers, 
that he was engaged in operating his lands 
carefully and in the only known mode for 
operating lands for underlying petroleum, and 
that the resulting discharge of the salt water 
raised from his wells into the stream, which 
was the natural drainage of the basin, was in- 
evitable. The demurrer to this defense hav- 
ing been sustained in the court of common 
pleas, judgment in favor of the plaintiff was 
entered, and that was affirmed by the circuit 
court. 

SHAUCK, J. (after stating the facts as 
above): Counsel for defendant in error cite 
as complete authority for the judgment under 
review, C. & H. C. & I. Co. v. Tucker, 48 Ohio 
St. 41, 26 N. E. 630, 12 L. R. A. 577, 29 Am. 
St. Rep. 528, and it is said that the case was 
so regarded in the courts below. In that case 
it was held that, where, in the operation of a 
coal mine, coal slack, dirt, and refuse are 
washed down upon the lands of a lower pro- 
prietor to his injury, an action lies to recover 
damages therefor; the deposits having been 
made intentionally upon the defendant’s prem- 
ises, though made in the product of the busi- 
ness in accordance with the general practice 
in the operation of similar coal mines in the 
surrounding district. That case may not be 
full authority for the judgment of the courts 
below in the present case, since it did not 
affirmatively appear there, as it does here, 
that the injury resulted from the careful pur- 
suit by the defendant of the only known mode 
in which it was practicable to develop the 
mineral resources of its lands. While the 
facts upon which the original plaintiff counted 
in Salem Iron Company v. Hyland et al., 74 
Ohio St. 160, 77 N. E. 751, were substantially 
the same as those presented here, a different 
remedy was sought. In that case, we con- 
cluded that inasmuch as the plaintiffs could 
not be entitled to a remedy in equity unless 
it could recover at law and the injuries com- 
plained of did not amount to an appropriation 


of its property, but merely constituted a nui- 
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sance which might be adequately compensated 
in damages, the equitable considerations pre- 
sented would not justify us in rendering a de- 
cree. which would in effect deny to the defend- 
ants the opportunity of bringing to the sur- 
face and subjecting to use the petroleum un- 
derlying their lands. Whether the injuries 
which resulted to the plaintiff from the dis- 
charge of salt water into the flowing stream 
which it had been accustomed to use in its 
natural state of comparative purity was a bur- 
den to which the lower proprietor must sub- 
mit without remedy, or was a proper subject 
for compensation in damages, was expressly 
left undetermined. 


The view which counsel for the plaintiff in 


error urges upon our attention is that he has 
an uridoubted right to develop the résources 
of his land by bringing the underlying pe- 
troleum to the surface and preparing it for 
market, that throughout the Ohio field it is 
commingled with salt water from which it 
must be separated by pumping it into tanks 
and by drawing the salt water from beneath 
the petroleum after it rises, that the salt water 
cannot be indefinitely confined, and that drain- 
age effective to prevent its uniting with the 
fresh water of flowing streams cannot stop 
short of the sea. The conclusion is that, since 
he is carefully exercising a right in the only 
known practicable mode, he incurs no liability 
for the consequences which result. This view 
has won the approval of courts in a few of 
the cases contained in the reporter’s abstract 
of the briefs. Of these the leading case is 
Pennsylvania Coal Company v. Sanderson, 113 
Pa. 126, 6 Atl. 453, 57 Am. Rep. 445, which is 
not distinguishable from the present case by 
any fact of legal significance. Water neces- 
sarily developed in the operation of a coal 
mine was discharged into a stream which was 
the natural drainage of the basin and resulted 
in such a change in the character of the water 
of the stream as rendered it unfit for the uses 
to which it had been devoted by the lower 
proprietor when received in its natural state. 
Suit having been brought to recover for such 
injury, the trial court took the view now 
urged by counsel for the plaintiff in error 
here, and the judgment was adverse to the 
right to recover. In a proreeding in error in 
the Supreme Court the judgment was re 
versed; six of the seven judges concurring. 
The view taken by the Supreme Court of 
Pennsylvania in that case, and elaborated in 
its opinion, is well expressed in the syllabus: 
“The invasion of an established right will in 
general per se constitute an injury for which 
damages are recoverable, for in all civil acts 
the intent of the actor is less regarded than 
the consequences to the party suffering. How- 





ever laudable industry may be, its managers 
are still subject to the rule that their prop- 
erty cannot be so used as to inflict injury on 
the property of others.” This view of the law 
was applied to the following concrete case: 
S. purchased a tract of land in the coal re- 
gions, upon which he erected a handsome res- 
idence. One of the principal inducements to 
the purchase was that a stream of pure moun- 
tain water ran through the tract, and a num. 
ber of valuable improvements were made in 
order that the residence and grounds might 
be s~»plied with water for culinary, bathing, 
and other purposes. Shortly after these im- 
provements were completed a mine was 
opened by defendant on the stream about two 
miles above the land of S., the water from 
which, when pumped or flowing naturally 
therefrom, ran into the stream and so pol- 
luted it as to render the water unfit for any 
of the uses to which S. had adapted it. Upon 
the above facts the court below entered a 
nonsuit, on the ground that in the absence of 
negligence or malice this was damnum absque 
injuria. Held, that S. had a right of action, 
and the case should have been submitted to 
a jury. The harmony between the law of 
England and that of the United States upon 
the subject was assumed, for much reliance 
was placed upon the instruction given by Mr. 
Justice Mellor in St. Helen’s Smelting Com- 
pany v. Tipping, 11 H. L. Cases, 642, which 
had been approved in the Queen’s Bench, in 
the Exchequer Chamber, and in the House of 
Lords. The judgment of the trial court in 
the Sanderson Case being reversed upon the 
view of the law above expressed, the case was 
remanded to the court of common pleas, 
where it was again tried; the trial resulting 
in a judgment for the plaintiff. The contro- 
versy of the parties appeared in the Supreme 
Court of the state upon three occasions in 
addition to the one already noted. In every 
instance the Supreme Court adhered to the 
right of the plaintiff to recover under the con- 
ditions stated, except the last, which is re- 
ported in 113 Pa. 126. In that case, four of 
the seven judges concurring, the doctrine pre- 
viously announced was rejected, and the court 
denied the right to recover. The condensed 
proposition expressing the later view of the 
court is as follows: Damages resulting to 
another, from the natural and lawful use of 
his land by the owner thereof, are, in the ab 
sence of malice and negligence, damnum ab- 
sque injuria. One operating a coal mine in 
the ordinary and usual manner may upon his 
own lands drain or pump the water which per- 
colates into the mine into a stream which 
forms the natural drainage of the basin in 
which the mine is situate, although the quan- 
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tity of the water may thereby be increased 
and its quality so affected as to render it 
totally unfit for domestic purposes by the low- 
er riparian owners. The use and enjoyment 
of a stream of pure water for domestic pur- 
poses by the lower riparian owners, who pur- 
chased their land, built their houses, and laid 
out their grounds before the opening of the 
coal mine, the acidulated waters from which 
rendered the stream entirely useless for do- 
mestic purposes, must ex necessitate give 
way to the interests of the community, in 
order to permit the development of the nat- 
ural resources of the country and to make 
possible the prosecution of the lawful busi- 
ness of mining coal. The final conclusion 
was reached by a nearly equally divided 
court, and the change of view apparently re- 
sulted from changes in the composition of the 
court. The case, though obviously weak as 
an authority, seems to have had much to do 
with the decisions in Barnard v. Sherley, 135 
Ind. 547, 34 N. E. 600, 35 N. E. 117, 24 L. R. A. 
568, 41 Am. St. Rep. 454, and 151 Ind. 160, 47 
N. E. 671, 41 L. R. A. 737; but the final judg- 
ment in that case was based upon an elaborate 
finding of facts from which, in connection with 
the opinion, it appears that the conclusion was 
also much influenced by the consideration 
that the lower proprietor’s right to recover is 
only for injuries of a substantial character 
which have been caused by the defendant, and 
that it does not extend to such promiscuous 
and general consequences as unavoidably at- 
tend the substitution of urban for rural condi. 
tions. 

The Sanderson Case was a manifest depart- 
ure from the rvle of law often stated, and 
generally regarded as well settled, that al- 
though there is a servitude upon the lower 
proprietor to receive the natural flow of water 
from higher grounds, it is his right to receive 
it in its natural state and without deleterious 
change effected by artificial means. The case 
was cited as an authority in John Young & 
Company v. Bankier Distillery Company, App. 
Cases, 1898, page 691, where Lord Watson 
said of it: “Against the principle the appel- 
lants were able to cite only one American 
case, which I do not notice further, because 
it was decided on the express ground that, 
in so far as concerns the present question, 
the law of Pennsylvania essentially differs 
from the law of England.” In another opinion 
in the same case it was said that Coal Com- 
pany v. Sanderson proceeded upon considera- 
tions which characterize making law rather 
than interpreting the law so as to give effect 
to sound, just, and well-recognized principles 
as to the common interest and rights of upper 
and lower proprietors in the running water 





of a stream. This criticism seems to be justi- 
fied by the attention which was given to con- 
siderations which tended to obscure, rather 
than make clear, the settled principles of the 
law. It is familiar that one who merely ex- 
ercises a right is not liable for the conse- 
quences which result to another, even though 
he is prompted by malice, and that the motive 
which prompts one to a wrongful act may de- 
termine whether he is liable for exemplary or 
only actual damages. But was it ever before 
considerately held that one who invades the 
rights of another is not liable for such actual 
damages as ensue merely because the act was 
not done maliciously? An erroneous conclu- 
sion would naturally issue from such confu- 
sion of legal and theological considerations. 
Nor did the court limit the opportunities for 
the intervention of error when it turned its 
attention from the legal principles which it, 
with other courts of this country and Eng- 
land, had often declared, and permitted itself 
to become concerned regarding the interests 
of the community and the extent to which 
public interests might be impaired if, in cases 
of this character, it should continue in the 
familiar course of adjudication. However nu- 
merous may be the persons who engage in 
mining for coal and petroleum, however laud- 
able may be their undertakings, these are but 
private enterprises instituted and conducted 
for private gain which may be acquired only 
with due regard to the rights of lower pro- 
prietors, whose numbers must always at least 
equal theirs, and in accordance with the prin- 
ciples upon which all titles are held. Without 
further exposition of this familiar subject, not- 
withstanding a few cases to the contrary, we 
adhere to the established rule upon the subject 
which is expressed in the syllabus. This case, 
considered in connection with Salem Iron 
Company v. Hyland et al., places us in the 
position of holding that in cases of this char- 
acter, where the invasion of the rights of the 
lower proprietor does not amount to an ap- 
propriation of his property, but merely consti- 
tutes a nuisance, an injunction will not be al- 
lowed to prevent the development of the re- 
sources of the lands of the upper owner, but 
that an action will lie for the recovery of 
such substantial damages as the lower pro 
prietor may sustain by reason of such opera- 
tions. With that position we are content, 
since it seems to regard all the principles 
which the rights of the parties require us to 
recognize. 

The judgment in the present case appears 
to have been carefully restricted to the ac- 
tual injuries sustained by the original plain- 
tiff, and it will be affirmed. 

Judgment affirmed. 
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Note—American Innovation Upon the Common 
Law View of Riparian Rights—The right in 
water, acquired by prior appropriation for irri- 
gation was little, if at all known, because not de- 
sired in the country from which we received our 
common law. As the common law doctrine, that 
water should flow as it was. accustomed to flow, 
was applicable to conditions in the thirteen origi- 
nal states quite as fully as to England, we were 
considered to have inherited the maxim for its 
appropriate expression. But our expanding 
westward found conditions, to which this rule 
was not only inapplicable but absolutely destruc- 
tive of progress. If indeed the adventurous souls, 
who found landing at Plymouth Rock, the mouth 
of the Hudson or where grew the city of Brother- 
ly Love, had gotten the prows of their boats so 
turned as to send our determined ancestors 
through the parching sands of western Texas and 
No Man’s Land had been made to blossom like 
the rose for the last three hundred years, much 
in our jurisprudence on the subject of waters 
and water rights would have been different from 
what it has been. Nothing shows this more 
plainly than the Sanderson case which the princi- 
pal case so much refers to. The influence of 
locality on principle shown by the Sanderson case 
may be said to have its prototype in what is 
known in English judicial history in the rule ap- 
plied in Cornwall to “streaming” for tin, it hav- 
ing been held that by custom, “tin bounders could 
foul or obstruct streams to the damage of other 
riparian owners.” See McSwiney on Mines. 435, 
cited in the excellent work of Lindley on Mines, 
Sec. 839. 


But taking even the cases that have recognized 
the maxim, and everywhere we find the rule 
somewhat flexible, insistence of application being 
within the limits of reason. See Jacobs v. 
Atard, 42 Vt. 303; Lockwood Co. v. Lawrence, 77 
Me. 297, and Red River Rolla Mills v. Wright, 
30 Minn. 249, approved in the Lawrence case. 
The Sanderson case, however, is thought to have 
gone to the extreme limit in making private right 
yield to the demand of public need, and to create 
by a sort of judge-made law the same rights that 
the tin bounders in Cornwall had acquired by 
custom. The full right of user, by prior appro- 
priation, as was the custom in the early mining 
days of California, which user included consump- 
tion and deterioration of quality, may be consid- 
ered more resembling the rights of the “tin 
bounders” of Cornwall, than what has been held 
in the Sanderson case and those which have fol- 
lowed it. 


The Sanderson case would appear to be at least 
up to the extréme, if it does not go beyond the 
Pacific coast doctrine, for down to this time it is 
recognized in California that whatever may be 
said as to the right to foul or appropriate a 
stream in the working of a mine, it is not allow- 
able to work a mine so that a stream shall be 
made to carry debris, tailings, etc., so as to de- 
posit same on a lower proprietor’s land, though 
the one so doing uses all the care for the protec- 
tion of his neighbor’s property that is consistent 
with the successful conduct of his own mining 
operations. See Salstrom v. Orleans G. M. Co., 
96 Pac, 292, which case cites much authority. 

This distinction is discussed quite fully in the 
case of Fitzpatrick vy. Montgomery, 20 Mont. 181, 
63 Am. St. Rep. 622, 50 Pac. 416, and the conclu- 





sion seems to be drawn, that the right to deposit 
tailings does not exist in states recognizing ap- 
propriation of water any further than it would 
be recognized where the common law rule pre- 
vails, i. e., this cannot be done so as to substan- 
tially injure the riparian property of another 
proprietor, but it seems that deterioration may be 
considered as appropriation, if deterioration re- 
sults necessarily from lawful use. See also 
Brown Gold C. M. Co., 86 Pac. 361; Chessman 
v. Hale, 31 Mont. 577, 79 Pac. 254, 68 L. R. A. 
610. This theory of distinction between deteriora- 
tion as being in and of appropriation while the 
depositing of debris is not, was held to have such 
firm place in the California doctrine, that it was 
held that the act of Congress of 1893, providing 
for a debris commission and to regulate the 
manner in which debris from mines operated by 
the hydraulic process and the amount of debris 
that may be produced militated in no way against 
the principle of liability for the deposit of debris 
upon the land of another from the necessary op- 
eration of a mine by such system. Sutter County 
v. Nicols (Col. Sup.) 93 Pac. 872. 


It is seriously doubted whether the rule laid 
down in the Sanderson case, decided as is stated, 
in the principal case, has been followed in its 
fullness by later Pennsylvania cases, or at least 
it seems that the Pennsylvania court has arrived 
pretty nearly to the position recognized in Cali- 
fornia and Montana, i. e., pollution may result 
from necessary operation of a mine, because of 
the reasons stated in the dissenting opinion of 
Judge Paxon, which finally triumphed, but debris 
created liability at all events. See Collins v. 
Chartier Gas Co., 131 Pa. 143, 18 Atl. ro12, 6 L. 
R. A, 280, 17 Am. St. Rep. 791; Elder v. Lykens 
Valley Coal Co.. 157 Pa. 490, 27 Atl. 545, 37 Am. 
St. Rep. 742; Hudson v. Markle, 171 Pa. 138, 33 
Atl. 445. 

But even the right to pollute as it was sustained © 
in the Sanderson case, depending as it was made 
to depend, on a sort of policy or indispensable 
necessity in saving the development of the coun- 
trv, a doctrine very severely criticized in the prin- 
cipal case, may be controlled, if the right thus 
exercised by a single mine owner adversely affects 
a large number of people. Thus it was lately 
ruled, that where defendant coal company was 
pumping impure water which had accumulated in 
a coal mine into a stream where it polluted the 
supply of drinking water for more than 30,000 
people, when. by the construction of a flume at 
a trifling expense, the mine water could be dis- 
charged into another water course where .it would 
injure no one, could be enjoined from so doing. 
Roaring Creek Water Co, v. Coal Co., 212 Pa. 
115, 61 Atl. 811. One would naturally think this 
ought to be required, though defendant had no 
such alternative. 


We find a very long and instructive note in 24 
L. R. A. 568 supra, and believe it may be said 
quite confidently that the principal case is on the 
side of the great weight of authority in the east- 
ern part of our country, and the contrary rule is 
in the western, only as subsidiary to the doctrine 
of prior appropriation. But there is not the 
same extension of the prior appropriation theory 
to the inclusion of what is put in a stream in sus- 
pension, and not in solution, if the former works 


substantial injury. : 
N. C. COLLIER. 
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JETSAM AND FLOTSAM. 


THE JUDICIARY SYSTEM OF GEORGIA. 


Considerable comment is being indulged in 
now regarding the future of the court of ap- 
peals. No particular dissatisfaction is alleged 
against it, but there seems to be a well grounded 
doubt whether or not it brings the best results 
in our judiciary system. An increasing com- 
plaint is that there are too many and too varied 
courts in Georgia. And there are good grounds 
for it. 

At present almost every county has a court 
peculiar to itself. The manner of pleading and 
practice vary in almost every city court in the 
state, and so many city courts with their totally 
different provisions and powers make a court of 
appeals necessary. 

A plan that seems to avoid so much confusion 
and to greatly lessen the work of the higher 
courts would be to abolish all city or county 
courts and hold quarterly sessions of superior 
court in every county in the state, except such 
counties as would require sessions more often. 
Under our present plan of semi-annual terms of 
superior courts, city and county courts are ab- 
solutely necessary. More sessions would make 
shorter sessions. The cost saved in the lower 
court would more than pay the extra expenses 
of the superior courts. There would be then a 
uniformity of practice all over the state. There 
would be no different acts and special laws. 
There would be no courts here with restricted 
powers and limitations to confuse the public. 

A plan could be devised by which when a 
person was arrested upon a warrant charging 
a misdemeanor and desired to enter a plea of 
guilty, such could be done before the ordinary 
and he would sentence them. Give him abso- 
lutely no other power except to accept pleas of 
_ guilt and fix fines and impose penalties in such 
cases. 

The general law of the state could be well 
amended so as to allow judgments to be ren- 
dered upon all suits upon open accounts and 
written instruments where no plea was filed 
after thirty days’ service. The clerk of the su- 
perior courts should be authorized to issue judg- 
ments and fi fas in all such cases after personal 
service by a legally qualified and bonded official 
upon his sworn return. 

The above plan would tend to increase the im- 
portance of justice courts, and while it would 
necessarily increase the number of judicial dis- 
tricts, it would render the practice and under- 
standing of the law much easier to the vast 
majority of our people. 

Nullen, Ga., News. 

{The suggestions are a step in the right di- 
rection. Judicial systems in every state should 
be correlated and not a mass of confusing and 
contradictory provisions. The judicial system 
should be one harmonious whole even down to 
the local courts. The nomenclature should be 
the same all over the state and the simpler the 
system, the more useful it becomes to both the 
people and the lawyers. 

The court of original jurisdiction, both at law 
and in equity, should be the center of the ju- 
dicial system. These courts, whether they are 
ealled superior, circuit or district courts. 
should point only one step each way. That is, 
there should be only one superior jurisdiction 
upward, to-wit, the highest appellate court and 
only one step downward, to-wit, the local court 
of limited jurisdiction. 





In regard to the highest appellate court it has 
always seemed to us to be a mistake to have 
more than one. In every state where this juris- 
diction is divided, the state of the law is unsat- 
isfactory not to say often in irreconcilable con- 
fusion. We like the Pennsylvania System of 
appointing supreme court commissioners, whose 
work is thus rendered uniform by being under 
the supervision of one tribunal. 

In regard to local courts of limited jurisdic- 
tion, we think the justice court, called by any 
name you please, is capable of exercising juris- 
diction over all cases of a criminal or civil char- 
acter which are not of sufficient importance to 
demand the attention or await the action of the 
court of general jurisdiction. 

Too much confusion results from the estab- 
lishment of too many courts of limited jurisdic- 
tion. We have not yet awakened to the great 
value of our justice tribunals and have not 
raised sufficiently high the qualifications of 
those who direct the proceedings of these courts. 

We cannot say that we favor the granting of 
judicial powers to the clerks of the courts of 
general jurisdiction. Why may not criminals, 
charged with any crime, be brought before the 
magistrate for preliminary hearing and there 
be permitted to make his confession or be bound 
over to await the next term of the circuit court. 

We are pleased to observe that this important 
subject is being agitated and we hope that 
Georgia may have the honor of pointing the 
way to a more simple, uniform, and logical sys- 
tem of courts and court procedure.—Editor]. 








HUMOR OF THE LAW. 





A well-dressed and sharp-faced woman passed 
into the lawyer’s office and very shortly was 
standing by his desk. 

“I beg your pardon,” she said in salutation, 
“but can you spare me a few moments of your 
valuable time?” 

“I am very busy, madam,” he replied; “but 
if you have anything of importance to commu- 
nicate to me, I shall be glad to hear it. Pray 
be seated.” 

“Thank you, no,” she said, looking around at 
a clerk or two in a nervous fashion. “I am a 
woman with a history, and—” 

“Excuse me,” apologized the attorney, seeing 
a fee appearing on the horizon; “possibly you 
had better step into my private office with me, 
where we will not be interrupted.” 

She thanked him, and they went 
adjoining room. 

“Now,” he said, when they were seated, “1 
presume you wish to consult me on this mat- 
ter of your history?” 

“Yes, sir; that is why I am here.” 

“Very well, proceed. Anything you say to me 
will be held in the strictest confidence. You 
were saying you were a woman with a history?” 
This very sympathetically, as an encourager. 

“Yes, sir,” she began as’ she laid a document 
before him. “It’s a history of Napoleon Bona- 
parte, in eighteen monthly parts, at fifty cents 
a month, and—” 

He threw up his hands; but she had him, and 
he couldn’t get away until he had put down 
his name; and now, when “a woman with a 
history” is mentioned in his hearing it makes 
cold chills run down his back.—Werner’s Mag- 
azine. 


into the 

















eageeha 


Vol. 68 


CENTRAL LAW JOURNAL. 295 








WEEKLY DIGEST. 





Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort and of all the Federal Courts. 















ial iissnisccciisnvinespieenestiintimenianeaee 61, 101, 145 
Arkansas .........-.....------- 139 
California .. -18, 29, 30, 35, 58, 73, 84, 85 

Colorado 33, 41, 63, 71, 104, 106 


Georgia 9, 17, 19 26 a, ws 75, a. 118, 121, 150 
Idaho us 65, 142, 143 
4, “20, Sy “50, "69, “70, “16, 105, 147, 


Kansag ....55, 59, 62, 77, 78, 79, 83, 94, 112, 113, 
116, 119, 128, 124, 125, 126, 131, 132, 144 
EE TELE LTTE 91, 93 = 







































Louisiana 

Maryland nasovasenseseontnpesmmanuatetabhiontall 

Michigan ....146, 21, 24, 57, 60, 81, 90, o5 ‘98 "102, 
110 130, 134, 146, 150 

Minnesota ...............-- caalnasutbdnmisicasoassanicsaaat Maun ae 

Minsidtippl  ................---.--.--.cccecccccccocsecsnsesesererers 100, 141 

BEOMARMA — «--..-:.------....2.2-00ee-peorsnnnvoserasetee 72, 92, 99, 111 

Nebraska . 25, 18, 15, 27, 32, 64 

Nevada .......... 

DUN) DIN ainsi ini iene 120, 122, ed 

DROW “WUE onccncsccina ncn sc ncesencccesccnccnapresossunnpnatasesensss 

North Carolina ..11, 25, 42, 43, 52, 53, 117, 127, 128 

128 

North Dakota .................-.-.--------- pe 

GIGI ncn ccsccssnssscscnsnnsansastcctevcnidinmaiesanantinel 

Oregon ............ sy , 46, 48, 49, 74, 30” re 
103, 108, 109, 

REESE OR ee 133 

U.S Cc. C. App. . 82 

IED» cacandnttenecnenestss 3, 68 








Washington ........7, 
West Virginia .......................0.-..---ccccesccsccescencses » 
WERNER anna. 2s canine 16, 97, 107 


1. Animals—Mutilating Animals.—Malice to- 
wards the owner or custodian of the animal is 
an essential ingredient of the crime of mutilat- 
ing an animal, and may be shown by the char- 
acter and the circumstances surrounding the 
crime; it not being necessary that expressed 
malice be shown.—People vy. Minney, Mich., 119 
N. W. 918. 

2. Appeal and Error—Contradictory Instruc- 
tions.—A judgment will not be set aside be- 
cause instructions were confusing and contra- 
dictory, where they are favorable to appellant. 
—Smith v. Chicago, B. & Q. R. Co., Neb., 119 
N. W. 669. 

3.——Finality of a Judgment.—The test of the 
finality of a judgment for purposes of appeal is 
not necessarily whether the whole matter in- 
volved in the action is concluded, but whether 
the particular proceeding or action is terminated 
by the judgment.—Bristol v. Brent, Utah, 99 
Pac. 1000. 

4. Former Decision.—The decision of the 
supreme court that a case should have been sub- 
mitted to the jury is res judicata on a subse- 
quent trial on the same testimony.—O’Neill v. 
Northern Assur. Co. of London, Eng., Mich., 119 
N. W. 911. 

5. No Exceptions.—Where defendant did 
not except to the instructions, if the judgment 
is supported by the evidence, and the verdict 
responds to the instructions, it will not be dis- 
turbed.—Larsen vy. Sanzieri, Neb., 119 N. W. 661. 

6. Notice of Defenses.—Defenses that no 
notice was given of a fire and no proofs of loss 
furnished, and that the same were not waived, 
held not to be open to the insurer without notice 
thereof in its pleadings.—O’Neill v. Northern 
Assur. Co. of London, Eng., Mich., 119 N. W. 911. 
Right to Sue.—An objection to the right 
of plaintiffs to sue cannot be raised for the first 
time in the supreme court.—Bittrick v. Consoli- 
dated Imp. Co., Wash., 99 Pac. 303. 

















8. Time for: Filing Brief.—Whether the 
failure to file briefs in the required time is 
ground for a motion to dismiss the appeal de- 
pends upon the status of the case when the mo- 
tion is heard. —Spedden v. Sykes, Wash., 98 Pac. 
752. 

9. Assault and Battery—Abusive Language 
as Justification.—In an action for assault, it is 
for the jury whether abusive language used by 
plaintiff amounts to a justification or is suf- 
ficient only to mitigate the damages.—Thomp- 
son v. Shelverton, Ga., 63 S. E. 220. 


10. Bail—Bond.—A bail bond is a statutory 
undertaking, and, if it does not comply with 
the terms of the statute, it cannot be enforced 
as a common-law undertaking.—Malheur Coun- 
ty v. Carter, Ore., 98 Pac. 489. 

11. Denial Of.—The court held to have act- 
ed within its legitimate power in denying bail 
and ordering accused into custody, though he 
was not on trial for a capital felony.—State v. 
Lance, N. C., 63 S. E. 198. 

12. Bankruptcy—Recovery of Preference.—In 
order to entitle a trustee in bankruptcy to re- 
cover a preference by the bankrupt, he must 
show that he has not sufficient of the bank- 
rupt’s assets to pay the claims filed and al- 
lowed against him.—Cree v. Bradley’s Bank of 
Mystic, Iowa, 119 N. W. 614. 

13. Benefit Insurance—Filing Copies of By- 
Laws With State.—Fraternal insurance company 
cannot have benefit of by-laws and amendments 
thereto in an action on death claim, unless 
copies were filed with the auditor of public ae- 
counts, as required by Cobbey’s Ann. St. 1907, 
sec. 6656.—Hart v. Knights of Maccabees of the 
World, Neb., 119 N. W. 679. 

14. Notice.—A by-law of a benefit society 
providing that the mailing of a copy of its offic- 
ial paper shall be notice to members of assess- 
ments is not unreasonable.—Underwood v. Mod- 
ern Woodmen of America, Iowa, 119 N. W. 610. 

15. Benefit Societies—Waiving Defenses.— 
Fraternal benefit association by retention of 
surrendered benefit certificate held to have 
waived all defenses it had prior to the agree- 
ment under which the certificate was surren- 
dered.—Bergeron v. Modern Brotherhood of 
America, Neb., 119 N. W. 681. 

16. Bills and Notes—Accommodation.—It is 
no defense to an accommodation maker of a 
note that the holder knew before or when he 
took it that the accommodation maker had re- 
ceived no consideration.—Marling v. Jones, Wis., 
119 N. W. 981. 

17. Of Subtenant for Rent.—A_ subtenant 
giving his negotiable notes for rent takes the 
risk that the principal tenant may fail to pay 
the rent, and that the notes may fall into the 
hands of innocent purchasers.—Simmons Vv. 
Council, Ga., 63 S. E. 238. 

18. Boundaries—‘A True Line.”—The term 
“a true line,” used in a surveyor’s field notes 
in describing the line between two sections, 
means a straight line.—Lillis v. Urrutia, Cal., 
99 Pac. 992. 

19. Brokers — Commissions. — Real estate 
broker held entitled to commissions where he 
has produced a purchaser, though by reason of 
some fault of the principal no sale is consum- 
mated.—Humphries & Jackson v, Smith, Ga., 63 
S. EB. 248. 

20. Indirect Sale—An agent is not enti- 
tled to commission for effecting a sale on proof 
that the purchaser became aware that the prop- 
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erty was for sale by overhearing the agent’s 
negotiations with another.—Monson v. Carl- 
strom, Iowa, 119 N. W. 606. 


21. Carriers—Alighting from Car.—Whether 
a nassenger, injured in alighting from an elec- 
tric car which had stopped at a railroad cross- 
ing, was guilty of contributory negligence held 
a question for the jury.—Smith v. Detroit United 
Ry‘. Mich., 119 N. W. 640. 

22. Bail Trover for Freight.—A consignee 
of goods cannot ordinarily recover them in bail 
trover against the carrier, unless he has paid 
freight and storage charges.—Seaboard Air Line 
Ry. v. Shackelford, Ga., 63 S. E. 252. 

23. Live Stock Shipment.—Where mules 
were shipped under a contract by which the 
shipper assumed all damages not caused by 
fraud or gross negligence, and one of the mules 
was injured in some unexplained way, proof 
that the carrier was not negligent in any re- 
spect in handling the car was a sufficient de- 
fense.—J. D. Simms & Sons v. New Orleans & 
N. E. R. Co., La., 47 So. 602. 

24. Standing on Outside Running Board.— 
A street car company is liable for the death 
of a passenger who, while standing on the in- 
side running board of an open car, was struck 
by a car from the opposite direction on the 
other track, if the bell on such car was not 
sounded.—Kalis v. Detroit United Ry., Mich., 119 
N. W. 906. 

25. Champerty and Maintenance—Defined.— 
“Maintenance” is defined as an officious inter- 
meddling in a suit which in no way belongs to 
one, by maintaining or assisting either party 
with money or otherwise to prosecute or de- 
fend it.—Smith v. Hartsell, N. C., 63 S. E. 172. 

26. Chattel Mortgages—Affidavit of Illegal- 
ity.—Payment to the levying officer by a mort- 
gagor of the amount admitted to be due in his 
affidavit of illegality is not a condition prece- 
dent to its acceptance and return into court 
for trial of the issues therein made.—Waters 
v. Hughes, Ga., 63 S. E. 214. 

27. Specified Number of Cattle-—Where 
successive chattel mortgages on a_ specified 
number of cattle out of a greater number are 
given on assignment of the first one the as- 
signee takes prior choice of selection.—South 














Omaha Nat. Bank v. McGillin, Neb., 119 N. W. 
665. 
28. Constitutional Law—Notes Payable in 


Labor.—A person may legally contract to pur- 
chase the notes of another, though payable in 
labor, provided the maker voluntarily consents. 
—Potts v. Riddle, Ga., 63 S. E. 253. 

29. ‘Venue.—Pen. Code, § 27, making a per- 
son amenable to the penal laws of the state, 
who in whole or in part commits a crime there- 
in, held not a deprivation of due process of law 
in violation of Const. U. S. 14th Amend. § 1.— 
People v. Botkin, Cal., 98 Pac. 861. 

30. Vote on Amendments.—The certificate 
of the Secretary of State showing that a ma- 
jority vote was cast in favor of a proposed 
constitutional amendment held conclusive of the 
fact that the amendment was ratified.—Kings- 
bury v. Nye, Cal., 99 Pac. 985. 

31. Contempt—Compliance With Order of 
Court.—One who has been imprisoned for viola- 
tion of an order of court as to the delivery of 
property may be released by habeas corpus on 
compliance with such order.—Harrington v. 
Jones, Or., 99 Pac. 935. 

32. Contracts—Construction of Parties.— 
Where parties have adopted a reasonable con- 











struction of their contract, and acted théreon, 
the court will also adopt such construction.— 
Ord Hardware Co. v. J. I. Case Threshing Mach. 
Co. of Racine, Wis., Neb., 119 N. W. 682. 

33. Separate Clauses or Parts.—To deter- 
mine whether a particular clause of a con- 
tract is supported by a consideration, the court 
may examine the entire contract and consider 
the facts and circumstances connected with its 
execution.—Fearnley v. Fearnley, Colo., 98 Pac. 
819. 

34.——Services of Architect.—Unless the cost 
of erecting a building is reasonably near, or 
reasonably approximates, the estimate of the 





architect, the architect is not entitled to re- 
cover for his services.—Williar v. Nagle, Md., 
71 Atl. 427. 


35. Convicts—Conspiracy to Escape.—In a 
prosecution for an assault on prison officers 
for the purpose of escaping, a charge that if © 
prisoners, one of whom was confined for less 
than life, conspired to escape, all were guilty 
of a crime held proper on the question of ac- 
cused’s intent.—People vy. Carson, Cal., 99 Pac. 
970. 

36. Corporations—Rights of Minority.—A 
corporation held entitled to the benefits of a 
transaction wherein the majority stockholders 
personally purchased at a discount outstanding 
notes of the corporation.—Young v. Columbia 
Land & Investment Co., Or., 99 Pac. 936. 


37. Right of Minority to Sue.—Refusal of 
officers of corporation to sue to cancel fraudu- 
lent issue of stock entitles an individual stock- 
holder to sue without any request to other 
stockholders to sue.—Shaw v. Staight, Minn., 
119 N. W. 951. 

38. Courts—Federal Suit to Dissolve Corpo- 
ration.—The federal court held to acquire juris- 
diction, in a suit to dissolve a corporation and 
appoint a receiver, on following the Iowa stat- 
ute as to the service of notice on corporations. 
—Hollister v. Vermont Bldg. Co., Iowa, 119 N. 
W. 626. 


39.——-Mandamus to Certify Election Returns. 
—The Supreme Court will not issue mandamus 
to county auditor to certify returns of an elec- 
tion on the question of the creation of a new 
county, unless adequate relief cannot be ob- 
tained in the district court.—State v. Wing, N. 
D., 119 N. W. 944. 

40. Criminal Law—Appellate Jurisdiction of 
Misdemeanors.—Under Const. art. 6, Secs. 1, 6, 8, 
held, that the district courts had only appellate 
jurisdiction of those misdemeanors, original 
jurisdiction of which had been given to justice’s 
courts.—Moore v. Orr, Nev., 98 Pac. 398. 

41. Criminal Evidence—Testimony of Weath- 
er Bureau Expert.—On a trial for homicide, the 
testimony of a volunteer of the government 
weather bureau at a place 20 miles distant from 
the homicide as to the temperature at such 
place held relevant.—Van Wyk v. People, Colo., 
99 Pac. 1009. 

42. Good Character.—Where accused testi- 
fies, but does not give evidence that his char- 
acter is good, evidence of his bad character is 
admissible only to contradict him; but, if he 
does give evidence of good character, evidence 
of bad character is admissible as substantive 
testimony.—State v. Cloninger, N.-C., 63 S. E. 
154. 

43. Criminal Law—Refusal of Bail.—Even 
if the trial court improperly ordered accused 
into custody, and refused him bail, though he 
was not on trial for a capital felony, accused 


























XUM 


Vol. 68 


CENTRAL LAW JOURNAL. 7" |, 297 








was not prejudiced thereby in his defense.— 
State v. Lance, N. C., 63 S. E. 198. 

44. Stolen Property. — Where accused 
claims that property he was alleged to have 
stolen was his property, the jury should be 
instructed that, if they have a reasonable doubt 
as to that fact, they should acquit accused.— 
Johnson v. United States, Okl., 99 Pac. 1022. 


45. Criminal Trial—Improper Remarks of 
Counsel.—A conviction will not be reversed for 
improper remarks of prosecuting attorney, un- 
less accused .objected and moved the court to 
withdraw them, and the record shows the over- 
ruling of the motion.—Johnson v. United States, 
Okl., 99 Pac. 1022. 


46. Plea of Guilty—Under B. & C. Comp. 
Secs. 1336,1356, a stipulation by defendant’s 
counsel and the district attorney that the mat- 
ters charged in an indictment are true and ad- 
mitted is in effect a plea of not guilty.—State 
v. Sullivan, Or., 98 Pac. 493. 


47. Deeds—Delivery.—Where a deed has been 
delivered by depositing it for delivery on the 
grantor’s death, he cannot withdraw the deed 
or mortgage the land without the grantee’s con- 
sent.—Maxwell v. Harper, Wash., 98 Pac. 756. 

48. Dismissal and Nonsuit—Failure to Prove 
Joint Tort.—If plaintiff fails to prove a joint 
tort, as alleged, he may elect at the trial a3 
against which of the defendants he will pro- 
ceed, and ask for a finding in favor of the 
others, or he may amend his pleadings.—Krebs 
Hop Co. v. Taylor, Or., 98 Pac. 494. 

49. Divorce — Condonation.—Condonation is 
the forgiveness of one of the married parties of 
an offense which he knows the other has com- 
mitted against the marriage.—Laycock v. Lay- 
cock, Or., 98 Pac. 487. 

50. Custody of Child.—The custody of a 
child, under the circumstances, should have 
been awarded to the mother, and not to her and 
the father alternately.—Caldwell v. Caldwell, 
Iowa, 119 N. W. 599. 

51. Dower—Consent to Sale-—The wife’s sig- 
nature as a witness to a contract by the hus- 
band for the sale of his real estate held not a 
written consent by her to the sale, within 
Rev. Laws, 1905, Sec. 3648, giving her a one- 
third interest in the lands of her husband, to 
the sale of which she has not consented.— 
Stromme v. Rieck, Minn., 119 N. W. 948. 

52. Elections—Illegal Votes.—The results of 
an election will not be disturbed because of 
illegal votes received or legal votes tendered, 
unless the aggregate of such votes would 
change the result of the election—Town of 
Hendersonville v. Jordan, N. C., 63 S. E. 167. 

53. Eminent Domain—Joinder of Actions.— 
A condemnation proceeding being purely Sstat- 
utory, a cause of action for compensation and 
one for damages as for a trespass cannot be 
joined.—Abernathy v. South & W. Ry. Co., N. 
C.,-63 S. E. 180. 

54. KEquity—Clean Hands.—A person held not 
guilty of such fraud towards his creditors in 
keeping a bank account in another’s name as 
to prevent him from suing to establish his 
right to a business as against the person in 
whose name the account was kept under the 
maxim, “He who comes into equity must come 
with clean hands.’’-—Lord v. Smith, Md., 71 Atl. 
430. 

55. Extent of Relief.—In granting equita- 
ble relief under a contract, the court should 

















go only so far as is just—Work v. Fidelity Oil 
& Gas Co., Kan.,'98 Pac. 801. 


56. Estoppel—Silence.—One who permits an- 
other to purchase his property without disclos- 
ing his title held not guilty of such fraud as 
estops him from setting up title against a pur- 
chaser with notice.—Stonecipher v. Kear, Ga., 63 
S. E. 215. 


57. Evidence—Admissions.—On an issue as te 
the ownership of money claimed as a gift, to 
repel the inference of an admission against 
ownership, the claimant was entitled to deny 
conversations as to her admissions, and to state. 
what they were, and also to show that she 
claimed the money.—Campbell v. Sech, Mich., 
119 N. W..922. 


58. Explaining Meaning of Terms.—Parol 
evidence is admissible to explain the meaning 
of the term “slightly processed,” as applied to 
the condition of a shipment of fruit.—Scudders- 
Gale Grocery Co. vy. Gregory Fruit Co., Cal., 99 
Pac. 978. . 


59. Parol Evidence.—Parol evidence held 
admissible to show that it was agreed that a 
note should be returned if a certain person or 
number of persons did not also sign it.—White 
v. Smith, Kan., 98 Pac. 766. 


60. Res Gestae—That one called out, 
“Hold on!” as plaintiff was attempting to alight, 
and was injured by the starting of the car, held 
aamissible as part of the res gestae.—Smith v. 
Detroit United Ry.,:Mich., 119 N. W. 640. 

61. Testamentary Capacity.—The opinions 
of witnesses whether the use of drugs by a 
testatrix afflicted with great physical infirmities, 
affected her testamentary capacity, are entitled 
to but little weight.—Mullen v. Johnson, Ala. 
47 So. 584. 

62. Town Ordinances.—As Gen. St. 1901, 
Sec. 1095, requires a note of publication to be 
appended to the entry of an ordinance in the 
ordinance book, if no notation is made, the or- 
dinance held inadmissible without other proof 
of publication.—Atchison, T. & S. F. Ry. Co. v. 
Baker, Kan., 98 Pac. 804. 


63. ‘Verbal Agreements.—A verbal promise 
and a will and other writings held to consti- 
tute a single transaction, so as to defeat the 
contention that the verbal promise was invalid 
as tending to vary the terms of the will by 
parol.—Fearnley v. Fearnley, Colo., 98 Pac. 819. 

64. Executors and Administrat Jurisdic- 
tion of District Court.—The district court is 
without original jurisdiction to distribute the 
funds of a decedent’s estate——In re Manning’s 
Estate, Neb., 119 N. W. 672. 

65. Right to Appointment.—Under Rev. St. 
1887, Sec. 5351, Subds, 1, 2, 3, ete., the surviving 
husband or wife alone held entitled to nominate 


























. some other person for appointment as adminis- 


trator, and have such person advanced to the 
rank of the one making the nomination.—In re 
Daggett’s Estate, Idaho, 98 Pac, 849. 

66. Exemptions—Time for Making Claim.— 
In the absence of a statute, the claim of per- 
sonal exemption must be made within a reason- 
able time, and a claim made at any time before 
sale unless execution comes within the rule.— 
United States Fidelity & Guaranty Co. v. Hol- 
lenshead, Wash., 98 Pac. 749. 

67. Gaming —Speculative Transactions.—A 
sale of goods for future delivery is valid if the 
goods are actually to be delivered; but it is @ 
mere wager if only the difference between the 
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contract price and the market value is to be 
paid.—Richter v. Poe, Md., 71 Atl. 420. 

68. Garnishment—Effect of Dismissal.—The 
purpose of garnishment proceedings being to 
seize and hold property pending the action out 
of which the writ issued, the dismissal of the 
garnishment proceedings discharged the gar- 
nishment lien.—Bristol v. Brent, Utah, 99 Pac. 
10090. 

69. Highways—Adverse Possession.—Under 
Code, Sec. 2004, the mere use of a highway by 
the public, however long continued, cannot be 
construed as adverse to the owner of the title.— 
O'Malley v. Dillenbeck Lumber Co., Iowa, 119 N. 
W. 601. 

70. Homestead—Election.—Continued posses- 
sion of the homestead by the widow held not 
conclusive of her election to take homestead 
rirhts in lieu of her statutory share.—Gray v. 
Wright, Iowa, 119 N. W. 612. 

71. Homicide—Ill Treatment of Accused by 
Deceased.—In a homicide case it is proper to 
show ill treatment of decedent by accused, or 
to show an antecedent grudge of accused, to 
establish motive-—Van Wyk v. People, Colo., 99 
Pac. 1009. 

72. Proving Indirectly the Corpus Delicti.— 
In a prosecution for murder of one of a family 
of five, burnt up in their home, it was proper 
to prove all the circumstances relating to what 
was found, in and about its ruins, including the 
fact that parts of five dead bodies were re- 
moved, no one of which was identified by di- 
rect evidence.—State v. Nordall, Mont., 99 Pac. 
960. 

73. Indictment and Information—Due Pro- 
cess of Law.—Const. U. S. 5th Amend., providing 
that no person shall be held to answer for a 
capital or otherwise infamous crime unless on 
a presentment or indictment held to refer to 
the United States alone, and not to the states.— 
People v. Botkin, Cal., 98 Pac. 861. 

74. Judgment on Demurrer.—A _ holding 
that defendant was guilty on a hearing on a 
demurrer to the indictment and a stipulation 
that all the matters charged in the indictment 
are true is a holding that the indictment was 
good.—State v. Sullivan, Or., 98 Pac. 493. 

75. Infants—Suit to Recover Personal Prop- 
erty.—A guardian suing to recover possession 
of personal property which his infant ward has 
sold held not required to return consideration. 
—Hughes v. Murphy, Ga., 63 S. E. 231. 

76. Injunction—Possessory Remedy.—Injunc- 
tion is not, as a rule, a possessory remedy, 
though it will lie to prevent a trespass, or series 
of trespasses.—Doidge v. Bruce, lowa, 119 N. W. 
624. 

77. Interstate Commerce—State Control.— 
Laws 1907, p. 400, c. 250, forbidding the sale or 
delivery for use at any coal mine of black 
powder except in original packages, is not in 
conflict with the commerce clause of the fed- 
eral Constitution as to a package imported from 
the state of Missouri—Ex parte Williams, Kan., 
98 Pac. 777. 

78. Joint Adventures—Distinguished from 
Other Relation.—Contract between real estate 
agent and landowner held an agency contract, 
and not joint adventure.—Manker vy. Tough, 
Kan., 98 Pac. 792. 

79. Judges—District Judges.—The Constitu- 
tion does not prohibit the Legislature from pro- 
viding more than one district judge in a 
judicial “district.—-State v. Hutchings, Kan., 98 
Pac. 797. 3 











80. Judgment—Abuse of Discretion.—Denial 
of motion under B. & C. Comp. Sec. 103, to set 
aside a judgment because of inadvertence and 
excusable neglect, held an abuse of the court’s 
discretion.—McCoy v. Huntley, Or., 99 Pac. 932. 

81. Parties Concluded.—Where a _ second 
suit is on the same cause of action and between 
the same parties as the first, the judgment in 
the first is conclusive in the second as to every 
question which was or might have been liti- 
gated in the first.—Harrington v. Huff & Mitch- 
ell Co., Mich., 118 N. W. 924. 

82. Pleadings—A judgment against a 
party to an action for the value of specific per- 
sonal property may not be sustained on plead- 
ings which raise no issue as to its value and 
contain no prayer for a recovery.—Wagoner 
Nat. Bank vy. Welch, U. S. C. C. of App., Eighth 








Circuit, 164 Fed. 813. 
83.——Questions Determined.—Failure, in an 
action on purchase-price notes by a_ person 


other than the payee, to interpose a breach of 
warranty, though the notes are nonnegotiable, 
will not prevent an action against the payee 
for breach of the warranty.—Delaney v. Great 
Bend Implement Co., Kan., 98 Pac. 781. 

84. Jury—Powers of Deputy Sheriff.—A dep- 
uty sheriff possesses only the powers of his 
principal as provided by Pol. Code, Sec. 865, and 
cannot summon jurors if the sheriff is disqual- 
ificed.— People v. Vasquez, Cal., 99 Pac. 982. 

85. Right to Trial By.—A homicide com- 
mitted by sending poisoned candy to a person 
in another state held committed in part in this 
state. within Pen. Code, Sec. 27, and a trial 
therein did not deprive defendant of the right 
of trial by jury, secured by Const. art. 1, Secs. 
7, 13.—People v. Botkin, Cal., 98 Pac. 861. 

86. Justices of the Peace—Jurisdiction.— 
Where the amount in controversy before a just- 
ice is $50 or less, and the issue is one purely of 
fact, there must be an appeal to a jury before 
the case can be carried to the superior court.— 
Schultes v. Campos, Ga., 63 S. E. 23. 











87. Revivor.—Proceeding to revive just- 
ice’s judgment, on death of one of two plain- 
tiffs, must be in name of survivor.—Crim_ v. 


Rhinehart, W. Va., 63 S. E. 212. 

88. Landlord and Tenant—Defective Stair- 
ways.—Landlord of a flat building held liable 
to tenant for injuries received from a defective 
stairway.—Farley v. Byers, Minn., 118 N. W. 
1023. 

89. Licenses—Ordinances.—An ordinance reg- 
ulating a business held invalid because imposing 
a penalty for an act done by one in a particular 
business, and not for the same act done by 
others.—City of Spokane v. Macho, Wash., 98 
Pac. 755. 

90. Logs and Logging—Deed Conveying Tim- 
ber.—A deed conveying timber, with the right 
to enter on the land and cut and remove it 
“at any time thereafter,” entitles the grantee 
to a reasonable time after notice to remove the 
same.—St. James v. Erskine, Mich., 119 N. W. 
897. 

91. Malicious Prosecution—Probable Cause.— 
A judgment for plaintiff in the trial court in un- 
lawful detainer proceedings conclusively estab- 
lished probable cause for instituting the pro- 
ceedings, though it was reversed on appeal, so 
that such proceedings would not support an 
action for malicious prosecution.—Hegan Man- 
tel Co. v. Alford, Ky., 114 8S. W. 290. 

92. Master and Servant—Fellow Servants.— 
The superintendent of an electric power com- 
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pany held not a fellow servant of carpenters 
employed to make improvements on a substa- 
tion.—Poor v. Madison River Power Co., Mont., 
99 Pac. 947. 


93.——Guarding Property.—The mere employ- 
ment of a watchman to guard property did not 
authorize him to shoot a trespasser who was 
running away from the premises.—Robards v. 
P. Bannon Sewer Pipe Co., Ky., 118 S. W. 429. 

94. Nondelegable Duties.—Certain warning 
to a servant held a nondelegable duty of the 
master, the omission of which warning im- 
posed a liability for any consequent injury, re- 
gardless of any question of co-service.—Brice- 
Nash v. Barton Salt Co., Kan., 98 Pac. 768. 

95. Regulation of Employees.—The rules of 
a railway company as to the locking of switches 
held private regulations of the company, and 
not to fix the liability of the company to its 
employees or strangers.—Dixon v. Grand Trunk 
Western Ry. Co:, Mich., 118 N. W. 946. 

96. Mechanie’s Lien—Attorney’s Fees.—In an 
action to foreclose a mechanic's lien, plaintiff, 
who alleged and proved by competent uncontra- 
dicted testimony that $250 was a reasonable 
allowance for attorney’s fees, was entitled to 
the full amount thereof.—McInnis v. Buchanan, 
Or., 99 Pac. 929. 

97. Mortgages—Excepting Mortgage from 
Covenant.—That a mortgage was excepted fr°™ 
a covenant against incumbrances in a deed, ani 
on the same day a satisfaction was delivcr.d 
to the grantee, did not place him in the posi- 
tion of a debtor paying the mortgage.—Marling 
v. Jones, Wis., 119 N. W. 931. 

98. Municipal Corporations—Discharge of 
Sewage.—A village held liable for dumping sew- 
age into an open ditch near a residence, giv- 
ing forth obnoxious and offensive odors.—Phil- 
Hy oy v. Village of Armada, Mich. 118 N. W. 











99. Elective Officers.—Elected officers of a 
city stand in a class by themselves, and can- 
not be affected in any way by any action of the 
city council—State v. Edwards, Mont., 99 Pac. 


100. Obstructions in Street.—In an action 
by an abutting owner to compel the removal of 
obstructions erected in a street by defendant, 
it was immaterial that the city, which had ac- 
cepted a dedication of the street, had not en- 
tirely opened it.—Shoemaker v. Colman, Miss., 
47 So. 649. 

101. Power to Contract——A municipality 
held not liable for attorney’s fees for services 
rendered the mayor and marshal thereof pursu- 
ant to the employment of the mayor.—Coleman 
v. Town of Hartford, Ala., 47 So. 594. 

102.- Proposals or Bids.—The acceptance of 
a bid submitted privately held. to be a private 
contract prohibited by the city charter.—Attor- 














ney General y. Public Lighting Commission of 
City of Detroit, Mich., 118 N. W. 9365. 
103. Regulating Slaughter Houses.—The 


right of a city, pursuant to legislative author- 


ity, to regulate slaughter houses or prohibit 
them within prescribed limits, rests upon the 
ground that they may become injurious to 


health or offensive to the public, so as,to con- 
stitute a public nuisance.—Zimmerman v. Gritz- 
macher, Or., 98 Pac. 875. 

104. Negligence—Duty to Avoid Another’s 
Negligence.—The duty to exercise care to avoid 
the consequence of another’s negligence arises 
when the circumstances are such that an ordi- 
narily prudent person would have reason to 
apprehend its existence.—Nichols y. Chicago, B. 





& Q. Ry. Co., Colo., 98 Pac. 808. 
105. Injury Must Result.—Negligence alone 
gives no cause of action, but damages can be 


recovered only where there has been injury re- 
sulting therefrom.—Hughes v. Chicago, B. & Q. 
Ry. Co., Iowa, 119 N. W. 924. 

106. Presumptions.—A court is only war- 
ranted in determining that plaintiff was negli- 
gent as a matter of law when the testimony will 
allow no other inference to be honestly drawn 








by different minds.—Nichols vy. Chicago, B. & 
Q. R. Co., Colo., 98 Pac. 808. 


107. Newspapers—Requirements as to Pub- 
lication.—A publication at public expense must 
be made in the legal language of the country.— 
Hyman vy. Susemihl, Wis., 118 N. W. 837 

108. Nuisance—Acts Authorized by Ordi- 
nance.—One cannot be prosecuted by a city 
for maintaining a public nuisance by operating 
a public abattoir, which was expressly author- 
ized and established by an unrepealed ordi- 
nance of the city, so long as the requirements 
of the ordinance are observed.—Zimmerman Vv. 
Gritzmacher, Or., 98 Pac. 875. 

109. Officers—Salaries.—The Legislature may 
compensate an officer by a salary and require 
him to collect fees prescribed by law for the 
benefit of the public.—State v. Dunbar, Or., 98 
Pac. 878. 

110. Partnership—Competition of Retiring 
Partner.—A partner purchasing the interest of 
his copartner held entitled to restrain the co- 
partner from entering into a competing busi- 
ness during the firm agreement.—Reber v. Pear- 
son, Mich., 119 N. W. 897. 

111. Power of Partner Over Assets.—KEach 
partner combines in himself at once the char- 
acter of principal and agent, and may possess 
or dispose of the firm’s funds and property even 
to the extent of appropriating them to his own 
use by withdrawing them from the common 
fund.—State v. Brown, Mont., 99 Pac. 954. 

112. Pleading — Petition. —In determining 
whether a petition states a cause of action ex 
econtractu or ex delicto, it must be considered 
w'th special reference to its leading allegations. 
—Delaney v. Great Bend Implement Co., Kan., 
98 Pac. 781. 

113. Theory and Form of Action.—Where 
the averments make it doubtful whether the 
action is on contract or in tort. every intend- 
ment must be made in favor of an action on 
contract.—Delaney v. Great Bend Implement 
Co., Kan., 98 Pac. 781. 

114. Prohibition—To Prevent Certiorari.— 
Prohibition will issue from the Supreme Court 
to prohibit the circuit court from entertaining 
certiorari to the county court on the grant of 
a license to sell liquor.—Myers v. Circuit Court, 
W. Va., 63 S. E. 201. 

115. Quieting Title—Service by Publication. 
—Under B. & C.. Comp., Secs. 400, 516, ser- 
vice on a nonresident defendant by publica- 
tion is sufficient to give the courts of this state 
jurisdiction to remove clouds from title to land 
within the state or to quiet title thereto.— 
Kieffer v. Victor Land Co., Or., 98 Pac. 877. 

116. Railroads — Contributory Negligence.— 
To run a train along a public street at a dan- 
gerous speed without signals or lookout held to 
cut off the defense of contributory negligence. 
—Atchison, T. & S. F. Ry Co. v. Baker, Kan., 
98 Pac. 804. 

117. Failing to Have Headlight.—A yrail- 
road’s negligence in failing to have a headlight 
burning on the engine that killed deceased held 
not the proximate cause of his death.—Strick- 
ae Oe Atlantic Coast Line R. Co., N. C., 63 S. 
2. 161. 

118. Liability of Vendee of Railroad.—A 
suit against a railroad upon a liability for per- 
sonal injuries attaching to it as a purchaser of 
the company primarily liable must be brought 
in the county in which is located its principal 
office.—White v. Atlanta, B. & A. Ry. Co., Ga., 
63 S. E. 234. 


119. Release—Joint Wrongdoers.—Release of 
two of several joint wrongdoers held to show it 
was not intended to operate as release of all.—~ 
Edens v. Fletcher, Kan., 98 Pac. 784. 

120. Sales—Specific Performance.—That the 
purchaser has completed his part of a contract 
for conveyance of land, and gone into posses- 
sion, entitles him to _ specific performance, 
whether it be under an oral or written con- 
tract.—Krah v. Wassmer, N. J., 71 Atl, 404. 

121. Waiver of Warranty.—Waiver of war- 
ranty held not to result from acceptance of 
article nor from partial payments made where 
the seller agrees to remedy defects.—Jesse 
rene Piano & Organ Co. v. Barber, Ga., 63 8, 
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122. Specific Performance—Oral Contract to 
Convey Land.—If the purchaser under a con- 
tract to convey land suing for specific perform- 
ance, is compelled to stand upon an oral con- 
tract, he can refer to a receipt for part of the 


purchase money to show the terms of the con- 


tract.—Krah v. Wassmer, N. J., 71 Atl. 404. 

123. Unconscionable Contracts.—Neither a 
court of law nor of equity will enforce an un- 
conscionable contract.—Work v. Fidelity Oil & 
Gas Co., Kan., 98 Pac. 801. 

124. Statutes — Constitutionality. The 
amendment adovted at the general election of 
1906 (Laws 1907, p. 654) to Const, art. 2, Sec. 
17, taking from the Legislature the right to de- 
termine finally where a general law can be 
made applicable, held not retroactive as to a 
law enacted prior to the dmendment.—Stephens 
v. Board of Com’rs of Labette County, Kan., 
98 Pac. 790. 

125. Enrollment.—Where_ the legislative 
journals reasonably construed indicate that the 
title of a bill was the same when adopted by 
each branch of the Legislature as in the en- 
rolled bill, the presumption in favor of the 
accuracy of the enrolled bill is sustained.— 
Stephens v. Board of Com’rs of Labette County, 
Kan., 98 Pac. 790. 

126. General and Special Laws.—A general 
law held adequate to furnish facilities for all 
judicial business within the cognizance of the 
district court within any county.—State  v. 
Hutchings, Kan., 98 Pac. 797. 

127. Remedial, How Construed.—A reme- 
dial statute should be liberally construed to ad- 
vance the remedy, and permit the courts to 
bring the parties to an issue.—Asheville Land 
Co. v. Lange, N. C., 63 S. 64. 

128. Sunday — Criminal Prosécutions.—The 
_time of committing the offense of running 
freight trains on Sunday contrary to statute 














being immaterial, a variance between the in- 
dictment and proof in respect thereto is not 
fatal.—State v. Seaboard Air Line Ry., N. C., 


62 S. E. 1088. 

129. Taxation — Barring Mortgage.—W here 
one, believing he held a valid mortgage lien not 
barred by limitation, paid in good faith delin- 
quent taxes and assessments to protect the lien, 
the payments not being voluntary, he was enti- 
tled to an equitable lien on the land therefor, 
though his mortgage was. barred.—Childs_ v. 
Smith, Wash., 99 Pac. 304. 

130. Avoiding Tax Sales.—Where plaintiff 
seeks to cancel a void sale of state tax lands 
and to purchase the land himself, he should 
be required to repay the amount paid on such 
void sale and subsequent taxes.—Horton  v. 
Salling, Mich., 119 N. W. 912. 

131. Tax Sales.—The holder of a tax deed 
which has been set aside, and who has been 
given a lien for taxes, may rightfully purchase 
the premises at a subsequent tax sale.—Ross 
v. Kelson, Kan., 98 Pac. 772. 

132. Tax Deeds.—That a date named in a 
tax deed is out of harmony with other recitals 
held not to justify the assumption that it is a 
a error.—Price v. Barnhill, Kan., 98 Pac. 

4. 











133. Telegraphs and Telephones—Franchise. 
—A franchise to operate a telephone system is 
not necessary, but one may construct and oper- 
ate telephone lines on any street subject to 
municipal regulation.—Bishop v. Riddle, Tex., 
113 S. W. 151. 

134. Theaters and Shows—Injury to Guest.— 
Where plaintiff was injured in a public park 
by negligent baseball playing, invitation, with- 
out pecuniary profit to the owner, was sufficient 
to require defendant to exercise reasonable care 
for plaintiff’s safety—Blakeley v. White Star 
Line, Mich., 118 N. W. 482. 

135. Trade Marks and Trade Names—In- 
frinvement.—If the commodity which com- 
plainant is selling under a trade-name is offered 
to the public under a misrepresentation, he can- 
not call upon the court to aid him in preserv- 
ing the right to deceive the public.—Bear Lithia 
Springs Co. v. Great Bear Spring Co., N. J., 71 
Atl. 383 

136. Trusts — Evidence. —Evidence held_ to 
show an express trust in real estate which 
could not be established by parol under Ballin- 





(Pierce’s Code, 


ger’s Ann. Codes & St. Sec. 4517 
99 Pac, 


Sec. 4435).—-Spaulding v. Collins, Wash, 
306. 


137. Existence of Relation—Wher. a cor- 
poration was organized for holding the prop- 
erty and conducting the business of another 
corporation during its financial embarrassment, 
under an agreement with creditors that the 
profits during that time should go to the unse- 
cured creditors, the holding corporation held the 
property as trustee for such creditors.—Gill v. 
Bell’s Knitting Mills, 113 N. Y. Supp. 9 

138. Management of Trust Estate.—In the 
absence of a statute a trustee investing trust 
funds in bank stock is liable for the loss sus- 
tained by the depreciation of the ar eo 
113 -S. a 








ertson v. Robertson’s Trustee, Ky., 
138 
139. Usury — What Constitutes. —A con- 


tract for a loan held not usurious, though, by 
exercise of an option to pay the principal before 
due, more than the legal rate would be paid.— 
Eldred v. Hart, Ark., 113 S. 213. 

140. Vendor and Purchaser—Contracts.—The 
construction which the courts have uniformly 
placed on contracts between landlord and ten- 
ant in relation to crops is a safe rule to follow 
in construing similar contracts between vendor 
and ~urchaser.—Lynch v. Sprague Roller Mills, 
Wash., 99 Pac. 578. 

141. Warehousemen—Construction of Ware- 
house Receipt.—A clause in a warehouse re- 
ceipt exempting the warehousemen from lia- 
bility for loss by fire and water held not to 
cover damage from exposure to the ordinary 
action of the elements.—Grenada Cotton Com- 
press Co. v. Atkinson, Miss., 47 So. 644. 

142. Waters and Water Courses—Contract to 
Convey Water Right.—Under a contract to con- 
vey a water right, held, that a failure to con- 
vey prior to maturity of the first installment 
was a breach of the contract which would sup- 
port an action for damages.—Gagnon v. Molden, 
Idaho, 99 Pac. 965. 

143. Water Appropriation.—Where an en- 
try is made on another’: homestead and the 
waters thereon appropriated, and the home- 
stead entry is canceled, a subsequent entryman 
held to take subject to the water appropriation, 
the original entryman not complaining, and the 





government having assented by Rev. St. Sec. 
2339.—Le Quime v. Chambers, Idaho, 98 Pac. 
415. 

144. Wills—Construction.—A will held to de- 


vise a life estate with remainder over.—Rooney 
v. Hurlbut, Kan., 98 Pac. 765. 

145. Testamentary Capacity.—The use of 
narcotics by a testatrix, who was afflicted with 
a cancerous disease, was insufficient to raise a 
presumption that she was not possessed of suf- 
ficient mental capacity to make the will at the 
time of its execution.—Mullen y. Johnson, Ala., 
47 So. 584. 

146. Widow’s Right of Election.—The pre- 
sumption is that a widow’s right of election 
was not intended to be included in an assign- 
ment of her interest in the estate, which did 
not mention the right in terms, so that an 
election made thereafter pursuant to her attor- 
ney’s advice is valid.—In re Service’s Estate, 
Mich., 118 N. W. 948. 

147. Witnesses — Competency.—Under Code. 
Sec. 4604, plaintiff, in a suit to establish title 
to decedent’s land under an oral contract with 
him as against decedent’s heirs, held incompe- 
tent to testify to a promise by decedent.—Boeck 
v. Milke, Iowa, 118 N. W. 874. 

148. Competency.—The interest which will 
disqualify a witness from testifying to his 
transaction with decedent held an interest in 
the event of the suit, and not an interest in 
the question to be decided.—Mollison v. Ritt- 
gers, Iowa, 118 N. W. 512. 

149. Cross-examination.—It is not .compe- 
tent to cross-examine a witness as to state- 
ments about collateral matters for the purpose 
of contradicting him. wa v. Montgomery 
County, Iowa, 118 N. W. 912 

150. Effect of 5.7. jury has 
the right to believe a witness, though he may 
have been impeached by proof of general bad 
character or contradictory statements.—Taylor 
v. State, Ga., 62 S. E. 1048. 


























